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A Texas federal judge dealt a serious blow to the Service Focus
Affordable Care Act (ACA) late Friday afternoon, ruling

that the tax reform law passed by Congress in late 2017  Employee Benefits and Tax
rendered the healthcare law unconstitutional. While

U.S. District Court Judge Reed O'Connor’s 55-page

opinion overturns the entirety of the law on a national

basis, his ruling does not include any sort of injunction

that would immediately cause employers to alter their

practices with respect to benefit administration. The

law remains in place for the foreseeable future, but it

certainly stands on shakier ground today than it did just

a few days ago.

[ED. NOTE: THE FEDERAL COURT JUDGE WHO ISSUED THIS OPINION
JUST CONFIRMED THAT THE ACA WILL REMAIN IN EFFECT WHILE THE
APPEAL OF THIS DECISION IS PENDING. ON SUNDAY, DEGEMBER 30,
THE JUDGE RELEASED A 30-PAGE ORDER ACKNOWLEDGING THAT
THE COUNTRY’S HEALTHCARE SYSTERTWOULD DESCEND INTO
CHAOS IF THE LAW WERE T0 BE IMMEDIATELY WIPED OFF THE
BOOKS. THOSE DEFENDING THE LAW ARGUED T0 THE JUDGE THAT,
BEGAUSE THE ACA HAS BEEN THE LAW OF THE LAND FOR SEVERAL
YEARS, IT IS INTHE COUNTRY’S BEST INTEREST T0 EXHAUST THE
APPELLATE PROCESS BEFORE DISMANTLING THE LAW. THE JUDGE
ACCEPTED THIS ARGUMENT AS “WELL-TAKEN." “BECAUSE MANY
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EVERYDAY AMERICANS WOULD OTHERWISE FAGE GREAT
UNGERTAINTY DURING THE PENDENGY OF APPEAL,” HE GONCLUDED,
“THE COURT FINDS THAT THE DEGEMBER 14, 2018 ORDER
DECLARING THE INDIVIDUAL MANDATE UNCONSTITUTIONAL AND
INSEVERABLE SHOULD BE STAYED"]

ACA UNDER ASSAULT ONGE AGAIN

The Obama-era healthcare law has faced legal
challenges several times before. In fact, the Supreme
Court has twice upheld the law as constitutional in both
2012 and 2015. In the former decision, Chief Justice
Roberts concluded for the majority that the ACA
penalty against those who do not carry health
insurance is constitutional because Congress has “the
power to impose a tax on those without health
insurance.”

But late last year, when Congress passed its tax reform
law, that ACA penalty was wiped away. The Texas
Attorney General, joined by a consortium of 18 other
state attorneys general and a governor, initiated a
lawsuit attacking the ACA soon thereafter, arguing that
the elimination of the linchpin penalty provision
rendered the entire law unconstitutional. “Once the
heart of the ACA — the individual mandate — is
declared unconstitutional,” the lawsuit contended, “the
remainder of the ACA must also fall."

In his December 14 ruling, Judge O'Connor agreed with
this line of argument. He ruled that the insurance
requirement was “essential to and inseverable from the
remainder of the ACA." He noted that “Congress stated
many times unequivocally—through enacted text
signed by the president—that the individual mandate is
‘essential’ to the ACA,"” and its removal rendered the
entire law outside the authority of the constitution.

This caught many by surprise, as the Trump
administration had simply argued in joining the attack
on the law that the removal of the insurance mandate's
penalty would merely invalidate some of the statute's
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consumer protections, but that the remainder of the law
could remain in force as legally distinct. The Justice
Department did not support striking down the law as
unconstitutional but instead declined to defend the
individual mandate and certain coverage and cost
provisions for those with pre-existing health

conditions.

The Texas judge was not constrained by these
recommendations and concluded that the penalty's
elimination had a much more profound impact, the
effect of which could influence a host of other health
coverage issues, including Medicaid expansion; annual
and lifetime coverage limits; the employer coverage
mandate; federal health care reimbursement rates for
hospitals; coverage for adults up to age 26 under their
parents’ plan; and caps on out-of-pocket costs.

WHAT'S NEXT?

A group of 17 Democratic attorneys general stood in to
defend the law during the Texas litigation, and have
announced that they will continue their fight at the
appellate court level. Their argument, reduced to its
essence: while the tax reform law certainly eliminated
the penalty for being uninsured, the removal of that
provision of the law does not render the entire ACA
unconstitutional.

If the defenders of the ACA continue their fight, the
case will be heard by the 5th Circuit Court of Appeals,
likely at some point in 2019. There is a chance that the
Supreme Court could agree to bypass that level of
review and take up the case immediately. But even if
the Justices prefer for the case to make its way up to
their docket in due course, it seems inevitable that the
highest court in the land will have its say about the
ACA, once again.

WHAT DOES THIS MEAN FOR EMPLOYERS?

The ACA may be at top of mind for many of your
employees right now, especially because this past
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Saturday was the deadline for individuals in most states
to enroll in the law's insurance exchange program. For
this reason, and because of the widespread media
coverage the decision received over the weekend, you
may be faced with a barrage of questions about
healthcare coverage from your workers over the next
few days.

The easy answer you can provide: nothing will change
now or for the foreseeable future. The more specific
answers you can provide are:

= there are no impacts to current coverage;
= there are no impacts to 2019 coverage;

= Friday’s ruling had no impact on state enroliments
through HealthCare.gov for coverage effective
January 1 (which ended Saturday, December 15); and

= employees with coverage in the District of Columbia
or one of the 11 states that operate their own
Marketplaces (California, Colorado, Connecticut,
Idaho, Maryland, Massachusetts, Minnesota, New
York, Rhode Island, Vermont, and Washington)
should determine if they still have an opportunity to
enroll. Several of those states have responded to the
Texas ruling by extending Saturday’s deadline until
December 21, and several of those states already
have January deadlines for February 1 coverage.

Unfortunately, the longer-term answer is harder to
deliver. No one can predict how an appeals court or the
U.S. Supreme Court will treat this decision as the case
winds its way up the judicial system on review, and it
remains to be seen whether a fractured Congress and
the president can develop revisions to the law that
would satisfy the courts and the American people.

Fisher Phillips will continue to monitor developments,
so you should ensure you are subscribed to Fisher
Phillips”’ alert system to gather the most up-to-date
information. For help with compliance steps or to
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answer questions, please contact your Fisher Phillips
attorney or the authors of this Alert.

This Legal Alert provides information about a specific
federal court decision. It is not intended to be, and
should not be construed as, legal advice for any
particular fact situation.
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