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Cash is King in the Al Talent Wars, But Tech Related People
Employers May Be Buying New Legal Risk -7
Areas to Consider

The competition for Al talent in the tech sector is intense,
and it's reshaping how employers recruit and retain high-
value employees. For years, startups and growth-stage
companies leaned heavily on equity to attract top
candidates, and many still are. But as demand for elite Al
professionals continues to surge, many employers are now
leading with something more immediate: cash. Providing a Elysse V. Gorney
higher amount of cash compensation to recruits presents a
new set of risks and considerations across a range of
employment law issues, including pay equity, wage and hour
compliance, trade secret protection, immigration, and
contract enforcement. Here are seven areas you should
focus on if you decide to offer higher cash compensation to
lure talent to your tech company.
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Why This Shift Matters

Equity-heavy compensation has traditionally served two
purposes: it helped conserve cash and encouraged
retention through vesting schedules. A cash-heavy offer
changes that equation. Employees become easier to recruit

but often easier to lose. At the same time, larger Brett P. Owens
individualized compensation packages can create internal Partner
inequities, compliance challenges, and disputes if not

structured carefully. 813.769.7512
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7 Areas Employers Should Watch Closely

Given the different dynamics involved with a cash-heavy
approach, here are seven areas you should focus on as you
adapt to changing times.

1. Aggressive Al Hiring Can Create Pay Equity Problems

When employers pay new Al hires substantially more than
incumbent employees in comparable or overlapping roles,
internal pay disparities can emerge quickly. Those
disparities may invite scrutiny under the federal Equal Pay
Act, anti-discrimination laws, and state pay transparency
regimes — especially if differences appear to align with
gender, race, or ethnicity.

You should be ready to explain why certain roles command
more compensation and ensure those reasons are
legitimate, objective, and documented. Market scarcity,
specialized skillsets, and business impact may all be
defensible explanations, but they need to be supported in
practice and with documentation. You should conduct an
annual pay equity analysis and consider working with your
employment counsel to conduct a privileged pay equity
audit.

2. Less Equity Means More Mobility — and More Trade
Secret Risk

When equity is no longer the primary retention hook,
employees may feel less tied to the company over the long
term. And as employee movement accelerates, so does the
risk of trade secret disputes and litigation over
confidentiality, non-solicitation, and unfair competition.

Your employees may have access to highly sensitive
information, including proprietary models, training data,
source code, product roadmaps, and internal research. In
the Al context, the scope of highly sensitive information
expands even further to include Al agents, system prompts,
workflows, fine-tuning methodologies, and other internal
processes that reflect how your organization develops,
deploys, and operationalizes its Al capabilities.

Much of this information, while extraordinarily valuable,
exists primarily in the form of text-based files. As you can
imagine, these text files can be copied, transferred, or
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exfiltrated with remarkable ease, often through nothing more
than a simple copy-and-paste.

Sometimes, non-compete agreements are unavailable or
difficult to enforce, so you will likely need to rely more
heavily on their ability to show that you actually protected
your confidential information. This requires taking proactive
steps to identify and ensure all trade secret and confidential
information is secured and that you have taken appropriate
steps to safeguard your information and ensure that it
cannot be misappropriated.

3. Sign-On Bonuses and Clawbacks Can Become Wage
Payment Traps

Large upfront compensation packages often come with
repayment obligations if the employee leaves too soon. But
clawback provisions are not universally enforceable, and
poorly drafted repayment terms can create exposure under
state wage payment laws.

In some jurisdictions, employers face significant restrictions
on deductions from wages or final pay, and earned
compensation may not be subject to forfeiture. A repayment
provision that looks straightforward in the offer letter may be
much harder to enforce in practice and can create legal
liability. You should review the legal requirements in each
state you operate in to ensure compliance with clawback
requirements.

4. High Pay Does Not Guarantee Exempt Status

Many Al roles are well compensated, but compensation
alone does not determine whether an employee is exempt
from overtime under the Fair Labor Standards Act. This can
be especially tricky for startups, where positions evolve
rapidly and job duties may blend technical, operational, and
strategic functions.

Roles involving Al development, implementation, research,
and cross-functional execution do not always fit neatly
within the computer employee exemption or other white-
collar exemptions. Misclassification can be costly,
particularly when the employees involved are highly paid.
You should ensure that all job descriptions are reviewed to
assess whether an exemption applies and that the employee
acknowledges they are exempt.
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5. Al Recruiting Can Trigger Additional Immigration
Scrutiny

For many employers, competition for Al talent includes
recruiting foreign nationals. That means compensation
decisions can intersect with visa requirements, prevailing
wage obligations, and position-level consistency issues.

Higher compensation is not inherently problematic, but you
should ensure the salary structure aligns with the role being
offered and the position being sponsored. Inconsistencies
can create avoidable complications during the immigration
process which may result in penalties. You should work with
your immigration counsel to consider both short-term and
long-term goals and each option available to your new hires.

6. Reduced Retention Leverage Increases the Importance
of IP and Loyalty Protections

When employees are less financially tied to the company
through equity vesting, you may see shorter tenures and
faster transitions to competitors. That puts more pressure on
intellectual property assignment provisions, confidentiality
obligations, duty-of-loyalty standards, and outside activity
restrictions. This is particularly important in Al
environments, where a single employee may have access to
valuable code, commercially sensitive data, or key product
development insights.

You should assess whether retention bonuses and other
performance related compensation can increase employee
retention. You should also update all of your confidentiality
and non-disclosure agreements to make sure they cover all
Al assets.

7. Customized Deals Often Lead to Customized Disputes

In a tight talent market, employers may feel compelled to
negotiate one-off compensation arrangements, side
agreements, guaranteed bonuses, or special retention
terms. While those concessions may close the deal, they
can also increase the risk of disputes over what was
promised, what was earned, and what happens if the
relationship ends early.

The more unique the package, the greater the potential for
breach of contract claims, promissory estoppel allegations,
and inconsistent treatment across the workforce.
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You should review each employment agreement with your
employment counsel and assess whether unique terms
create additional legal risk.

What Employers Should Do Now
At a minimum, you should consider the following steps:

= conduct pay equity reviews tied to Al hiring and
compensation adjustments;

= document legitimate business reasons for compensation
disparities;

= strengthen trade secret protections through both
agreements and operational controls;

= conduct an internal audit of your Al assets and make sure
they're covered by your confidentiality and on-disclosure
agreements

= review sign-on bonus, guaranteed pay, and clawback
provisions for wage law compliance;

= audit exempt classifications for technical and hybrid Al
roles;

= coordinate compensation planning with immigration
counsel where foreign nationals are involved; and

= standardize offer letters and individualized
compensation arrangements to reduce contract risk.

Conclusion

Make sure you are subscribed to Fisher Phillips' Insight
System to receive the latest content relevant to your tech
business. If you have questions, contact the authors of this
Insight, your Fisher Phillips attorney, or any attorney on
our Tech Industry Team.
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