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This is the second post in a five-part weekly series reviewing the legal landscape for transit

employers considering automation.  Please click here to see the prior post in this series.

When a transit authority considers automation, a duty to bargain with labor over the decision to

automate and a duty to bargain over the effects of the decision may arise.  The source of the duty may

be one of three types of labor laws that govern the transit employment relationship:  the National

Labor Relations Act (NLRA), the Railway Labor Act (RLA) or state-specific public sector collective

bargaining statutes.  This post will discuss the duty to bargain generally.  Next week’s post will

review subjects over which an employer may be required to bargain and steps an employer can take

now to better position itself to automate.

Coverage

First, a bit of background about the three statutory sources of the duty to bargain.  The NLRA applies

to private sector employers that engage in a minimal level of interstate commerce.  Trucking, busing

and shipping companies that transport passengers or goods and have a gross annual volume of at

least $50,000 are covered.  Other transit systems are covered if they have a gross annual volume of

at least $250,000.  The law does not apply to the federal government, state governments or their

political subdivisions, or any person subject to the Railway Labor Act.

The RLA applies to “carriers”:  railroads, airlines and any company directly or indirectly owned or

controlled by, or under common ownership with a railroad or airline that performs a service in

connection with transportation.  A rail carrier is “a person providing common carrier railroad

transportation for compensation.”  The RLA covers both “direct” rail and air carriers and

enterprises “owned or controlled by or under common control with” a direct rail or air carrier. 

Direct rail carriers include freight railroads, Amtrak, other entities that provide intercity rail

passenger service, and commuter rail passenger operators.  A railroad owned by a state or other

governmental authority that provides freight transportation service has been found to be a carrier

for purposes of the RLA.

Public employers, who are specifically excluded from coverage under the NLRA and RLA, may have

a duty to bargain if the states in which they operate have applicable labor laws that address the

duty.  (A survey of the various state law requirements is beyond the scope of this blog.)
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The Collective Bargaining Agreement

Regardless of which statutory scheme governs the relationship, an employer must first determine

whether its collective bargaining agreement with a union addresses the implementation of

automation, robotics or artificial intelligence.  If it does, the employer must next determine whether

it has agreed to bargain over the decision to automate or if its agreement reserves such decisions to

management.  These matters might be addressed in work preservation, subcontracting or

management rights clauses. 

If the collective bargaining agreement is silent on the issue of automation, the employer may be

required to bargain with the union regarding the decision to automate and/or its effects under the

applicable statute.  Whether the parties must engage in bargaining over the decision, the effects or

both will depend upon the workplace action planned by the employer.

The Duty to Bargain Under the NLRA

The NLRA requires employers and unions to meet and confer in good faith with respect to wages,

hours, and other terms and conditions of employment.  Applying this mandate, the National Labor

Relations Board and the courts have developed three categories of bargaining subjects:  mandatory,

permissive and illegal.  Mandatory subjects include rates of pay, wages and hours of employment,

and other terms and conditions of employment.  Even if the decision to automate is a permissive

subject of bargaining, bargaining may be required over the effects of that decision on terms and

conditions of employment.  After giving notice to the union of a planned workplace action, an

employer should give the union an opportunity to request effects bargaining prior to

implementation.  

The Duty to Bargain Under the RLA

Similarly, under the RLA, carriers and unions must bargain over “rates of pay, rules and working

conditions.”  Some courts have held that the concepts of mandatory and permissive subjects of

bargaining under the NLRA apply under the RLA.  However, there is little case law under the RLA on

what constitutes a permissive subject of bargaining.  The U.S. Supreme Court and lower courts have

held that even if there is no duty to bargain over a decision, there is a duty to bargain over the effects

of the decision on employees.  To the extent that there is an obligation under the RLA to maintain the

status quo during effects bargaining, the obligation does not bar the employer from proceeding with

the transaction because a bar would transform effects bargaining into decision bargaining.

Next week we will continue this series with a post reviewing subjects over which an employer may

be required to bargain and steps an employer can take now to better position itself to automate.

For a more in-depth analysis and overview of the labor law issues discussed in this series, please

refer to our white paper, Labor Law Issues in Deciding to Automate Mass Transit Operations.

https://www.fisherphillips.com/document-mass-transit-white-paper

