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It's that time of year again — employers are gearing up forthe Related People
administrative marathon known as open enroliment season,
when employees revisit their benefit plan choices for the
upcoming plan year. This critical period consistently
highlights the many complex rules applicable to employer-
sponsored health and welfare plans, and this year brings
some new additions due to changes in federal law. We'll
cover five key compliance areas for employers and share
practical takeaways to help you stay compliant.

Annual Open Enroliment in the Workplace

Jennifer S. Kiesewetter
= What Is It? Open enrollment is the designated period

when eligible employees can make choices for the
upcoming plan year regarding employer-sponsored health 615.488.2905
and welfare benefits — such as health, dental, vision, life,
or other voluntary insurance coverage for themselves and
their eligible dependents. This is the only time of year
when employees can make such elections, aside from
initial enroliment (at the time of hire or when an employee
first becomes eligible to participate) or special enroliment
periods (such as when an employee experiences a
specific event that entitles them to make mid-year
changes to their benefit elections).

Partner

= When Is It? The open enroliment period typically launches  mMichelle Primo
a month or two before coverage begins and lasts for
roughly two to four weeks. For example, employers that
operate their group health plans on a calendar-year basis 615.547.3507
often hold open enroliment in October or November before
coverage begins on January 1.
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= Why Have It? Designating a specific timeframe for all
employees to make their benefits selections not only
reduces the administrative burden on HR teams but also
can be necessary for compliance purposes, as we'll
explain below.

Additional FP Reading. Check out our top tips for HR teams
successful open enroliment season.

5 Legal Considerations + Employer Takeaways for Open
Enrolilment Season

Here are some key compliance areas to keep in mind for
your organization’s open enroliment period.

Open Enrollment Season:
5 Key Compliance Areas + Employer Takeaways .

- -
ACA Employer Mandate (Applicable Large Employers) —
-—
« An offer of coverage counts only if the employee has an — -
“effective opportunity” to elect or decline health coverage —*‘:’___ —
/
* Employer mandate penalty amounts increasing in 2026 :",./.— .
Cafeteria Plan Rules Under IRC Section 125
» Pre-tax salary reduction elections for 2026 must be made before January 1
(for calendar-year plans)
« Clearly communicate whether plan requires affirmative elections each
year or utilizes rolling elections . éIé
IRS
——

IRS Limits for Account-Based Plans

» Update all materials to reflect any new annual plan limits you wish to implement

« Consider nondiscrimination testing before adopting new $7,500 limit for
dependent care FSAs

Open Enrollment Rights Under COBRA and the FMLA

« Determine whether any non-active employees or non-employees have
open enrollment rights

« Give such individuals an opportunity to participate in the open enrollment
process as if they were active employees

Required Disclosures Under ERISA and Other Laws

« Certain disclosures must be provided with enrollment materials Fisher

Philups

» Good time to satisfy other disclosure requirements and update
plan materials as needed
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OBBBA Updates. We've flagged the open enrollment comp
areas that may be impacted by the One Big Beautiful Bill Ac
(OBBBA), which was signed into law by President Trump in
For a deeper dive on how employers will be impacted by th
OBBBA, check out our prior FP insight.

As a general note, the OBBBA's sweeping changes to Medic
marketplace subsidies could shift more people to employer
sponsored coverage. If you have employees who are at risk
losing public or individual health insurance coverage, you s
prepare for increased enrollment in your employer-sponsot
group health plan, which could mean higher costs, more
compliance risks, and heavier administrative burdens.

1. Employer Mandate under the Affordable Care Act (ACA)

The ACA requires applicable large employers (ALEs) to offer
qualifying health coverage to their full-time employees (and
their dependents) or potentially be subject to Internal
Revenue Service (IRS) penalties, which will significantly
increase in 2026 (Revenue Procedure 2025-26). Your annual
open enrollment period plays a critical role here because:

= The IRS will not treat an ALE as having made an "“offer of
coverage"” to an employee unless it provides the
employee an effective opportunity to enroll in the
coverage (or to decline that coverage) at least once for
each plan year. (Whether the health coverage is
“affordable” and provides “minimum value” under the ACA
is a separate determination).

= Whether an “effective opportunity” is provided depends
on all the relevant facts and circumstances, including, for
example, whether the employer adequately notified the
employee about the offer of coverage and gave them
sufficient time to decide whether to accept it.

= The same is true for determining whether the ALE made
an offer of coverage to the employee’s dependents,
which includes qualifying children under age 26 (but does
not include spouses) under the employer mandate rules.

= While the IRS permits coverage elections that roll over
from year to year unless the employee affirmatively elects
to opt out of the plan to count as “offers of coverage,”
holding an annual open enrollment period is still important
to allow employees to make changes to their elections
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from a prior year.

Employer Takeaways

= If you are an ALE, make sure that you give eligible emplo
“effective opportunity” to elect or decline health coverag
make changes to elections rolled over from the prior yeal
themselves and their qualifying dependent children.

= [f you are not an ALE, you should check (as applicable) w
your health insurance carrier or the terms of a union agre
require you to provide an open enroliment period at any ¢
time.

2. Cafeteria Plans under the Internal Revenue Code (IRC)

A "cafeteria plan” under IRC Section 125 permits employees
to pay for health and welfare benefit costs (such as the
employee's portion of health insurance premiums) on a pre-
tax salary reduction basis. For a cafeteria plan to keep its
tax-favored status, participants’ elections generally must be
made on a prospective basis and remain irrevocable during
the plan year (subject to limited exceptions as permitted by
the IRS and the plan document). Similar IRS rules apply to
other employer-sponsored benefits, such as flexible
spending accounts (FSAs) for health expenses.

Employer Takeaways

Here's how the cafeteria plan rules impact your annual ope!
enroliment period:

= Election Timing. Cafeteria plan elections must be made ¢
the start of the plan year. Beyond that, you may choose tl
enroliment timeframe that works best for your organizatic
Remember to allow enough time between the end of the
enrollment period and the start of the new plan year to pt
enrollments and handle related administrative tasks.

= Election Changes (Prior to Plan Year). If an employee asl|
change their election after open enroliment ends but bef¢
plan year begins, you may permit them to do so if the pla
terms allow for it — but keep in mind that this will create a
precedent for future employees making similar requests.
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= Election Structure. You may require affirmative elections
year or set up default or rolling elections, but in any even
election method and irrevocability rules should be clearly
communicated to employees and explained in the plan m
Also, don't forget about the ACA considerations discusse
above.

3. IRS Limits for Account-Based Plans

Account-based health and welfare plans allow employees to
set aside pre-tax dollars for certain qualifying expenses, and
the IRS sets annual limits related to these accounts.
Employers that offer these arrangements may establish
lower limits, but most choose to maximize tax savings for
their employees. Here are a few examples:

= Health FSAs. For 2025, the IRS permits an employee to
contribute up to $3,300 to a health flexible spending
account, and the maximum carryover amount (for plans
that permit employees to carry over unused amounts from
one plan year to the next) is $660. The IRS has not yet
announced the limits for 2026, so stay tuned for
updates.

= Dependent Care FSAs. Dependent care FSAs allow
employees to use pre-tax dollars to pay for qualifying
child and dependent care expenses. Thanks to the
OBBBA, the per household annual contribution limit will
increase - for the first time ever (aside from a one-time
bump during the COVID-era) — from $5,000 to $7,500
starting in 2026 (the limit will increase to $3,750 if married
filing separately).

= Health Savings Accounts (HSAs). For 2026, the annual
HSA contribution limits, along with the minimum
deductible and out-of-pocket maximum requirements for
high-deductible health plans, are set out in Revenue
Procedure 2025-19.

Employer Takeaways
During the open enrollment process, you should:

= update all materials to reflect any new annual plan limit
applicable, make sure to factor in any employer contribut
amounts); and
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= clearly communicate which plans are subject to a “use-i
lose-it" rule (such as health FSAs or dependent care FSA
if applicable, information on carryover amounts or grace
periods.

In addition, employers should pay special attention to impe
changes due to the OBBBA, including:

= While the boost to the contribution limit for dependent cz
will appeal to employees, make sure you can still satisfy
nondiscrimination testing requirements under IRC Secti
before adopting the new $7,500 limit.

= If you offer an HSA benefit, take note of other changes te
effect in 2026 that will offer more flexibility over who m:
participate and how HSA funds may be used (read more

4. Open Enroliment Rights Under COBRA and the FMLA

During an employer’s open enrollment period for its active
employees, it must make the same open enroliment period
rights, such as an opportunity to switch to another plan or to
add or eliminate coverage of family members, available to
each qualified beneficiary receiving continuation coverage
under the Consolidated Omnibus Budget Reconciliation Act
of 1985 (COBRA).

Similar rules apply to employees on leave protected by the
Family and Medical Leave Act (FMLA). For example, if your
group health plan offers an annual enrollment period to
active employees, then any employee on FMLA leave when
open enrollment is offered must be given an opportunity to
make election changes on the same basis as other
employees.

Employer Takeaways

Remember that your annual open enroliment period is not ji
your employees who are actively working and can impact
individuals who are no longer (or who never were) employe
you. Determine whether any other individuals, such as qual
beneficiaries receiving COBRA continuation coverage or
employees out on FMLA leave, are legally entitled to partici
the process and give them an opportunity to do so as if the
active employees.
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5. Required Disclosures under ERISA and Other Laws

The Employee Retirement Income Security Act (ERISA)
provides basic disclosure requirements for employee benefit
plans, and a wide range of other laws (such as COBRA, the
ACA, and the Health Insurance Portability and Accountability
Act (HIPAA), and many others) provide additional disclosure
requirements for group health plans.

Employers sponsoring group health plans must ensure that
all required disclosures are timely distributed to the
individuals entitled to receive them - including plan
participants, beneficiaries, all eligible employees, or all
employees regardless of plan eligibility or participation,
depending on the specific disclosure. The specific
disclosure requirements that apply to you depend on a
variety of factors, such as the types of benefits you offer
and whether your plan is fully insured or self-funded.

Employer Takeaways
Here's how your open enrollment period comes into play:

= Some disclosures must be provided with enroliment mat
such as a Summary of Benefits and Coverage. Determine
disclosures must be provided during open enroliment an«
sure they are timely distributed as required. This may inv:
coordinating with your insurance carriers or other plan pi
(as applicable).

= Other disclosures must be provided within a short timef
after coverage begins or upon request — and you may be
likely to receive these requests during open enroliment. f
example, a summary plan description must be provided v
90 days after a participant becomes covered by the plan
within 30 days after a participant or beneficiary requests
Consider taking a proactive approach by ensuring, befor:
enrollment begins, that you are properly maintaining and
updating all required disclosures in this category.

= Open enrollment is a good time to satisfy other disclosu
requirements (even if delivery is not necessarily requirec
time) and review your company'’s policies, procedures, :
documents to ensure that they are updated for any chan
plan design or legal compliance.

Conclusion
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If you have questions about open enroliment compliance,
strategies, or best practices, feel free to reach out to your
Fisher Phillips attorney, the author of this Insight, or any
attorney in our Employee Benefits and Tax Practice Group.
We will continue to provide tips, guidance, and updates on
employee benefits and other workplace law topics, so make
sure you are subscribed to Fisher Phillips' Insight System to
get the most up-to-date information directly to your inbox.
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