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Despite Uncertain Times, California Employers Must Seek
Creative Solutions for Resolving Wage and Hour Claims
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In California, wage and hour claims are more common than claims of wrongful termination and

harassment. Fortunately, employers have had a variety of forums in which to resolve wage and hour

claims. Because litigation can be costly, parties always need to consider settling disputes using

various alternative dispute resolution (ADR) channels. One way or the other, employers should

actively seek creative solutions to address and resolve these claims. This Insight will provide a

general overview of the state of the law and then offer a host of innovative solutions for you to

consider, whether you are resolving your dispute through litigation or settlement – or if you are

contemplating proactive actions to prevent disputes arising in the first place.

Lay of the Land: Welcome to California

Employing workers in the Golden State carries with it a set of particularly unique challenges, and

wage and hour compliance tops the list. California has the largest state wage-and-hour state

enforcement agency in the country, called the Division of Labor Standards Enforcement (DLSE). It is

operated by the Labor Commissioner, and it purports to provide a streamlined way to resolve wage-

and-hour claims. 

In addition, the state legislature has been active over the years enacting statutes under the California

Labor Code that impact how and when parties can litigate wage-and-hour claims. Further, the

California Industrial Welfare Commission also has promulgated Wage Orders covering industries

and/or occupations that operate as regulations that have the force of law. Both the courts and the

DLSE are charged with applying the law to facts.

Ambiguities in the language of statutes and regulations, however, have created rather than resolved

many issues both at the agency level and in civil court. Although the courts attempt to provide

clarification, they often add to the difficulties faced by employers trying to comply with the law:

For example, in 2021’s Ferra v. Loews Hollywood case, the state Supreme Court reversed an

appellate court’s decision for misreading the statutory intent regarding “regular rate” for meal-

period premium calculation).

And in 2019’s, Nisei Farmers League v. LWDA, an appellate court upheld the text of Labor Code

Section 226.2, leaving to the courts to figure out the application of the law to particular facts and
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circumstances. In other words, the mere fact that the language of a statute may be imprecise

will not necessarily rise to the level of a constitutional infirmity in the eyes of California judges.

For sure, the outcomes of pending cases are uncertain, including the issue soon to be addressed by

the U.S. Supreme Court. In Viking River Cruises, Inc. v. Moriana, the SCOTUS will decide whether the

California Private Attorneys General Act (PAGA) is preempted, in whole or in part, by the Federal

Arbitration Act (FAA). This outcome may determine whether PAGA penalty actions can be altogether

waived by employees in valid arbitration agreements or forced into arbitration for adjudication with

other wage claims.

In addition, the path for resolving wage claims filed by employees with the DLSE remains potentially

complicated, in part because the procedures provide certain advantages to employees seeking that

forum. See Sampson v. Parking Service 2000 Com, Inc., 117 Cal.App.4th 212 (2004). Although

employees should decide early on whether to initiate claims with the Labor Commissioner or the

courts, they face the added wrinkle that an arbitration agreement may altogether divest jurisdiction

of DLSE over wage claims. For example, in 2019’s OTO, LLC v. Kho case, the state Supreme Court

held that a litigation-like arbitration procedure “may be an acceptable substitute” for the DLSE

hearing even though the arbitration agreement in the particular case was held invalid.

In short, in California, the battlefield of litigating and resolving wage-and-hour claims continues to

change and give rise to uncertainty. Regardless of the outcome of pending appeals and legislation,

employers will need to be creative in resolving wage claims, individually or collectively, which may

require flexibility and compromise.

Finding Creative Ways to Address and Resolve Wage Claims, Individually and Collectively

Despite swirling legal trends and the existence of pending cases that always threaten to upend the

current order, employers should continue to pay attention to the tension of whether to resolve claims

individually or collectively, whether dealing with class actions, PAGA actions, or hybrid actions. In

each case, employers still may have good legal defenses that could persuade attorneys to work

toward early resolution. 

Creative Litigation Strategies

There are a variety of creative litigation strategies that can work well in resolving wage claims, with

the goal of addressing pros and cons of various litigation forums, minimizing the expense of

litigation, and to use resources efficiently. Among those strategies:

1. Determine the stakeholders in wage-and-hour litigation as soon as possible, including plaintiffs,

defendants, and insurance carriers potentially responsible for coverage with interests in the

outcome. On the defense side, this may include tendering letters to the stakeholders as soon as

practicable.
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2. Prepare dispositive motions attacking causes of action, venue, forum itself, or the scope of claims

asserted therein (including collective versus individual claims).

3. Determine whether to seek or oppose collective versus individual adjudication of claims. The

DLSE may only aggregate claims for hearing purposes only, with each claim adjudicated

separately in the end after common evidence is heard.

4. Develop a plan of investigation, including a discovery plan, tailored to addressing the merits of

claims in the most efficient manner. This could include identifying internally the persons most

knowledgeable of facts relevant to claims and retaining necessary consultants or experts in

complex cases at the appropriate times.

5. Consider approaches tailored specifically to defending claims made by employees at the DLSE.

This includes whether to proceed to litigate through appeals, timely challenge citation

proceedings, or whether to invoke arbitration early (if there is an arbitration agreement) if that

strategy would be better suited for defending the claims.

6. If there is no pre-dispute arbitration agreement, or if some claims cannot be forced to

arbitration, determine whether you could benefit from stipulating with opposing counsel to

adjudicate (and possibly settle) all claims in arbitration rather than other available forums.

7. Consider that a variety of other stipulations may be available. These could include stipulations for

dismissal of claims, a stipulation for a bench trial (if jury trial available), stipulation as to

timelines permitted by the court, and stipulations regarding facts or fact development if

beneficial to the overall defense strategy.

Creative Settlement Strategies   

Settlement is often the dispositional path that works best, but before proceeding down this road, it’s

critical to obtain advice from legal counsel. The path to mediation generally should not distract an

employer from aggressively pursuing legal defenses and developing factual evidence, however. This

is because there will generally be litigation deadlines established by the forum and opportunities to

eliminate or weaken claims and even eliminate parties in the litigation, where appropriate. Such

actions, including filing strong motions that are scheduled to be heard, could change the playing

cards in favor of the employer and create tensions for plaintiffs to reduce their demands for

settlement. Among the issues to consider for settlement:

1. By doing their homework, employers will best be prepared to consider the viability of settlement,

either individually or collectively. In the alternative, there may be instances where employers will

get the best “bang for the buck” by not settling at all but proceeding to defend wage claims. In

this manner, you may avail yourself of the benefit of res judicata, not achieved by settlement, but

by litigation on the merits.

2. Assuming there are sufficient numbers of claims, settling such claims collectively is frequently

(but not always) the most economical dispositional path in a settlement. This is true regardless
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of whether Viking River Cruises results in a holding that PAGA actions are preempted by the FAA,

waived altogether by employees, or forced to arbitration in an arbitration agreement.

3. A settlement may be partial – disposing of only some claims – or a complete resolution of all

wage and hour claims. Of course, employers ideally will desire a complete resolution of claims

in most cases, if possible. In the end, where there are multiple claims pending in different

actions, the employer generally will seek to resolve both the merits of underlying wage claims

and related penalties through an artfully crafted global settlement. Of course, this is only true as

long as all of the impacted parties can participate or be bound by the settlement agreement.

4. Although employers generally cannot settle directly with employees after a class has been

certified, employers may consider whether to attempt settlement of claims individually if able to

do so. In the end, however, this may not dispose of all claims. See, for example, the 2019 case of

Chindarah v. Pick Up Stix.

5. Drafting a settlement agreement should involve assistance from legal counsel. An employer’s

chief interest typically would be to achieve a settlement that has finality as to any competing

claims covering the same liability period. Recent decisions could impact the ability of employers

to more effectively settle and release PAGA claims based on the language in the initial LWDA

notice letter. This may operate to prevent the state from pursuing PAGA penalties arising from

those claims even if the claims were not specifically listed in the LWDA notice.

6. Consider the impact of pending government audits, not addressed in detail in this Insight.

Employer policies for responding to state and federal agency audits may provide opportunities to

resolve claims with agencies. This could include making payments of back wages, which may

include an opportunity to obtain releases from employees regarding federal claims arising under

the Fair Labor Standards Act (FLSA). This may impact the overall mix of pending claims and their

resolution.

7. Seek legal counsel regarding the timing and selection of mediators, which may be critical in

achieving the best settlement possible under certain circumstances. This could include taking

advantage of the timing on pending motions or appeals, the outcome of which may change or

adversely impact the parties’ respective positions.

Creative Strategies for Compensation Agreements and HR Documents

The development of effective personnel and human resource policies may be the best deterrent in

defending – and perhaps even preventing – many wage-and-hour claims. Of course, the best

strategy of all is prevention, nailing down all wage-and-hour compliance issues and fortifying with

employer’s operations by implementing sound compliant policies. 

1. Creating strong policies and practices begins at the top and should trickle down to routine HR

protocols. This includes training and self-audits, and then eliminating all questionable practices

that create potential liability.
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2. But again, making things right may include obtaining releases should any back-wage payments

be necessary, which should be done with assistance of legal counsel.

3. Similarly, an employer with complicated pay systems should develop effective compensation

agreements, with assistance of legal counsel. These agreements may be a powerful defense

against minimum wage claims.  

4. Also high on the list would be addressing the quality of an employer’s timekeeping policies and

practices. This includes programs for investigating employee time records showing late,

skipped, or short meal periods. You could utilize procedures along these lines to effectively

refute claims that your policies or practices prevented an employee from taking a compliant

meal period. In such cases, the employee claiming meal premiums would not be entitled to a

one-hour premium despite the time-card deviation. Check out our Insight from last year

describing the Donohue v. AMN Service, Inc. case, which addressed shifting burdens for

establishing or defending claims caused by defective time records.

Conclusion

In summary, keeping current is not optional but mandatory. Employers should keep abreast of legal

developments to adapt your HR policies and management practices in a creative manner.  By

crafting action plans to investigate, resolve, and prevent wage-and-hour claims in the first place, as

well as taking effective action to address and resolve claims early when they come to light, you’ll put

yourself in the best position.

The strength of defenses generally will impact the speed of resolution, but it requires retention of

astute and vigilant legal counsel without delay to investigate wage-and-hour claims early. Litigation

should be conducted while keeping the settlement option open, but employers should prepare well

early on so that claims can be defended, if necessary.

Employers with questions regarding creative strategies for addressing and resolving wage claims in

this changing litigation climate should contact their Fisher Phillips attorney or the author of this

Insight. Please ensure you are subscribed to Fisher Phillips’ Insight system to gather the most up-

to-date information.  
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