
The Massachusetts Supreme Judicial Court just held that 7-
Eleven franchisees may be employees of 7-Eleven under
Massachusetts wage and hour law. The March 24 decision
in Dhananjay Patel v. 7-Eleven, Inc. will have significant
implications for businesses operating within franchise
models. What does your franchised business need to know?

Background

In 2018, a group of 7-Eleven franchise owners sued 7-
Eleven, alleging their franchise agreements misclassified
them as independent contractors in violation of the
Massachusetts independent contractor law, M.G.L. c. 149,
§148B. Among other things, the franchisees alleged
agreements with 7-Eleven required them to turn over a
substantial amount of their profits to the franchisor as
franchise fees and they were required to follow myriad other
rules, including operating their stores around the clock,
using 7-Eleven’s payroll system, stocking inventory sold by
7-Eleven’s preferred vendors, and more.

In 2020, a federal court judge granted 7-Eleven summary
judgment on the franchisees’ claims, holding the Federal
Trade Commission’s (FTC) Franchise Rule conflicted with the
Massachusetts independent contractor statute, and
therefore the independent contractor statute did not apply.
The franchisees appealed to the First Circuit Court of
Appeals, which acknowledged that the question of whether
the FTC regulation actually conflicted with the independent
contractor law had yet to be decided by the Massachusetts
Supreme Judicial Court. Rather than guess what the SJC
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might do, the First Circuit asked the SJC to answer the
question in the first instance.

The Independent Contractor Law

Massachusetts law establishes a three-pronged “ABC” test
to determine whether someone is an employee or an
independent contractor. Under the test, the law presumes
employment status if an individual performs services for the
putative employer. The putative employer can counter that
presumption by establishing:

1. the individual is free from control and direction in
performing services;

2. the service performed is outside of the putative
employer’s usual course of business; and

3. the individual is customarily engaged in an independently
established trade, occupation, profession, or business of
the same nature as that involved in the service
performed.

If a putative employer cannot establish all three of the
factors, then the independent contractor must be classified
as an employee. They would then be entitled to various
benefits afforded employees under the law.

The Franchise Rule

Conversely, the Franchise Rule does not concern employee
misclassification. The FTC adopted the rule in the late 1970s
to combat widespread deception in the sale of franchises.
Among other mandates, it requires franchisors to make
certain presale disclosures to prospective franchisees. As
relevant to the classification issue, the rule defines a
franchise as a continued commercial relationship where the
franchisor “will exert or has authority to exert a significant
degree of control over the franchisee’s method of operation,
or provide significant assistance in the franchisee’s method
of operation.”

The SJC Decision

In response to the certified question, the SJC held that
franchises are not categorically exempt from the ABC test,
and that in certain instances a franchisee may be an
employee under Massachusetts law.
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While 7-Eleven had argued the Franchise Rule required the
franchisor to exercise control over its franchisees, and prong
A of the ABC test required a contractor to be free from
control, the ABC test could not apply and was preempted by
the conflicting federal regulation. The SJC disagreed,
finding the Franchise Rule was merely a disclosure rule and
did not conflict with state law.

In so holding, the court noted the state legislature did not
explicitly exclude franchisees from the independent
contractor law. The SJC opined that categorically excluding
franchisees from the ABC test could allow employers to
evade wage-and-hour obligations by labeling what is
actually an employment relationship as a “franchise”
arrangement.

In addition, the court noted that nothing in the independent
contractor law prohibited “legitimate” franchise relationships
among independent entities not created to evade wage
laws, but whether a particular franchise is legitimate or not
will be a fact-specific inquiry. Importantly, the court did not
decide whether the 7-Eleven franchisees in this case are in
fact employees. That question will return to the federal court
to consider.

What’s Next?

The Massachusetts ABC test is notoriously difficult for
employers to overcome. In light of the court’s decision, we
are likely to see a wave of wage and hour litigation by
franchise owners against their franchisors.

This decision will have significant consequences for
franchisors in Massachusetts. If an individual business
owner previously classified as a franchisee is actually an
employee under the ABC Test, then the parent company is
subject to state wage laws. This means certain pay
arrangements common to franchisor-franchisee
relationships, such as having franchisees draw earnings
from their store’s profits after paying franchisee fees to the
parent company, will likely be unlawful. In addition,
franchisors may be subject to requirements to pay overtime,
offer earned sick time, and pay for unemployment and
workers’ compensation insurance for their franchisees (and
the franchisee’s employees).

Franchisors should examine their agreements and
relationships to determine whether a “legitimate” franchise
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arrangement exists, and take steps to comply with the ABC
test should they wish to continue using the independent
contractor model.

We will continue to monitor this matter and any other related
developments. Make sure you are subscribed to Fisher
Phillips’ Insight system to ensure you gather the most up-to-
date information about this case and other labor and
employment issues affecting Massachusetts employers. If
you have questions, please contact your Fisher Phillips
attorney, the authors of this alert, or any attorney in
our Boston office.
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