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As previously reported, USCIS has relaxed its rules regarding the in-person inspection of employee
documents when filling out a Form [-9 in response to the COVID-19 pandemic. The agency recently
announced that these “relaxed” rules have been extended until January 31, 2021.

These “relaxed” rules apply where (i) workplaces are shut down or (ii) where new hires and
employees needing to update temporary work authorizations are subject to quarantine or no-travel
orders. Under these circumstances, acceptable -9 document(s) may be inspected by scan, fax,
computer camera, or other remote method.

Here is an overview of the “relaxed” requirements, and protocol to follow when operations return to
normal:

Remote Document Review

® Thetiming for filling out Form |-9 is the same. New hires must fill out Section 1 of the [-9 on or
before the date of hire. The employee’s documents must be reviewed, and Section 2 must be
completed, no later than three business days of the date of hire.

® The option of having the employee physically show their documents to an authorized third party
who is not an employee of the company (e.g. an attorney or other person selected by the
company] is still available.

e For remote document inspection, the employer’s representative should review the document(s)
provided and confirm that the documents are genuine and relate to the employee. The
employer’s representative should enter the details of the document(s) reviewed on page 2 of the
[-9, and fill out, sign and date the Certification on page 2. The representative should also enter
“COVID-19" in the Additional Information field on page 2 of the I-9. This signifies that the
document(s) was/were reviewed remotely.

e Remember, the employee may pick which document(s) to provide, whether from List A OR one of
each from List B and List C.

In-Person Inspection Upon Return to Normal Operations


https://www.fisherphillips.com/Cross-Border-Employer/ice-clarifies-and-extends-relaxed-i-9
https://www.uscis.gov/i-9-central/form-i-9-related-news/dhs-extends-form-i-9-requirement-flexibility-january-01-2021
https://www.fisherphillips.com/

®  When normal operations resume, all employees whose documents were presented remotely
must, within three business days, undergo in-person examination of those documents. The same
person who conducted the remote inspection should perform the physical inspection, write the
words “documents physically examined” in the Additional Information box in Section 2, and
should include their name and the date of in-person inspection.

e USCIS has clarified that as employers return to normal operations, employees who presented
document(s) remotely and who are working remotely do not have to be called into the workplace
just to undergo physical document inspection. However, if the employee is called in to work for
another reason or reasons (meetings, training, etc.) then the in-person document review should
be done.

e |f the original employer representative who examined the document(s) remotely is no longer
employed or otherwise unavailable to conduct the in-person document inspection, the new
employer representative conducting the in-person inspection should fill out a new page 2,
Section 2, and attach it to the original I-9.

e |f one or more of the document(s) has expired since the original remote -9 was completed, so
long as the document was valid at the time the original I-9 was created, it remains an acceptable
document.

e |f the document(s) viewed remotely is/are lost or unavailable for in-person inspection, the
employee should complete a new [-9 and present any combination of List A or List Band C
documents the employee wishes. The employer representative should indicate the same hire
date as shown on the original I-9, and attach the new I-9 to the original one. The employer
representative should indicate in the Additional Information field that the new -9 was completed
because the original documents were unavailable.

What’s Next?

There is no way to know if ICE is going to extend these rules after January 31, and if so, for how long.
You should enjoy the relaxed nature of these temporary rules for the time being, but don’t get too
used to them. Make sure you stay aware of the current state of the law so you can be in compliance
at all times.

Even though these rules are relaxed, it is important to follow them closely. ICE is anticipated to
significantly expand its [-9 inspection efforts once the pandemic nears its end. The federal
government will be looking for errors made under its relaxed rules, as well as other common |-9
mistakes.

Given that fines for -9 errors can run in the thousands of dollars per -9, the cost of a self-audit is
relatively inexpensive, and helps ensure compliance moving forward. Now is a good time to review
your |-9s for compliance, and Fisher Phillips is standing by to help.
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