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Various factors have created a workplace phenomenon that is both underreported and

underestimated: an aging workforce and increasing incidence of age discrimination. As people in

this country are living longer, the cost of living continues to rise, and the pension model nears

extinction, many older Americans continue to work well into their 70’s. 

Combine that with stereotypes borne of both bygone eras and the current tech-forward attitudes of

the younger workforce, and the incidence of age-based discrimination in the workplace is

increasing – though the problem is not typically viewed or treated as seriously as other forms of

discrimination. Despite laws in place to protect older workers, many hurdles exist in identifying and

addressing the issue. Your organization can benefit from better understanding and adapting to the

shifting demographics and challenging your own preconceptions, with the potential for creating a

more motivated and productive workforce as a result.

Age Discrimination Is More Prevalent Than You Think

According to a recent study conducted by the AARP, the proportion of the US workforce composed of

individuals 65 or older was 19.3%. Another study found that the 65-plus crowd is the fastest growing

segment of the U.S. workforce. Per the AARP, by 2022, nearly 35% of workers will be age 50 or

older. 

The reasons for this are many, including decreased financial security due to higher costs of living,

care for parents living longer, and other investment-related shortfalls. Also, many people continue

to find meaning and satisfaction in their work, or work to maintain their psychological well-being.

Due to the various ways age discrimination manifests itself, and the hesitancy of older workers to

disclose such discrimination, amongst other reasons, the issue has been underreported. Attempts

at identifying the scale of the issue have found the rates are higher than expected and increasing. 

According to the AARP, “nearly two out of three workers over the age of 45 have seen or experienced

age discrimination on the job.” Indeed, in a similar 2019 study, 80% of older workers studied said

their career trajectory has been impacted by their age, and 62% of middle-managers or higher said

age may prevent them from getting a new job after job loss. 

https://www.cnbc.com/2019/04/13/older-workers-are-fastest-growing-labor-pool-and-the-least-protected.html
https://www.aarp.org/content/dam/aarp/research/surveys_statistics/econ/2018/value-of-experience-chartbook.doi.10.26419-2Fres.00177.003.pdf
https://www.hiscox.com/documents/2019-Hiscox-Ageism-Workplace-Study.pdf
https://www.fisherphillips.com/
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The widening gap between the oldest and youngest workers appears to be creating

intergenerational tension, with the opportunity for misinformed stereotypes and miscommunication

to exacerbate the issue. This is more common in certain industries, such as the technology sector,

where it has been reported that Millennials and Generation Z workers often devalue the contribution

older workers can make. Further, the different means of preferred communication might reinforce

ageist beliefs among some younger workers that their older counterparts are “out of touch.”

Managers on the frontlines (a cohort comprised of all age demographics) may be unaware of the

scale of age discrimination, and efforts to curb it may be perpetually behind the curve. Hiring

practices focusing on social media platforms have already drawn the attention of plaintiff’s

attorneys, with non-selection lawsuits on the rise, especially in the technology sector. And the cost to

employers can be great – in the form of decreased productivity, increased turnover, lesser qualified

candidate selection, discrimination complaints and lawsuits, and loss of intellectual property when

long-time and knowledgeable employees leave abruptly and earlier than they otherwise would

have. 

The Subtleties Of Age Discrimination And Why It’s Harder To Prove Than Other Forms Of

Discrimination

Perhaps more than any other protected category, age discrimination manifests in ways that are

subtle and unique, in that many age-related biases have a direct relation with the employee’s ability

to perform their job. For example, older workers might be asked if they have email (of course they

do), or might have coworkers that (intentionally or subconsciously) speak more slowly or loudly to

them.

They might be subject to age specific-stereotypes, such as being stubborn and resistant to change,

not technologically competent, or perhaps more difficult to train. These stereotypes often coincide

with the notion that older workers are “more expensive” than younger workers. 

Add it all up and these biases play out in all kinds of ways and throughout each stage of the

employment process, from hiring, onboarding, performance management, promotional

opportunities, discipline and termination. At least one study showed that older workers tend to

receive significantly lower ratings than younger workers on job performance, and that disparity

increased with respect to older employees with younger managers. Another reported that tens of

thousands of workers say that even with the right qualifications for a job, they are repeatedly turned

away because they are over 50 and considered too old.

In addition to these implicit biases and negative stereotypes, two significant factors stand in the way

of identifying and proving age discrimination. First, according to the EEOC and an AARP survey,

there is vast underreporting of age discrimination. In fact, an AARP survey found that only 3% of

older employees have ever made a formal complaint of age discrimination. 

Driving some of the underreporting, in addition to fearing retaliation in the form of reduced role or

even termination couched in terms of performance many older workers internalize ageist biases

https://www.nytimes.com/2019/09/12/business/millennials-age-discrimination.html?fallback=0&recId=1QqfZF0kxBslfYM4ZgAfmTYCHda&locked=0&geoContinent=NA&geoRegion=FL&recAlloc=top_conversion&geoCountry=US&blockId=most-popular&imp_id=486957399&action=click&module=trending&pgtype=Article&region=Footer
https://www.nytimes.com/2019/06/07/business/economy/age-discrimination-jobs-hiring.html
https://www.aarp.org/work/working-at-50-plus/info-2019/age-discrimination-in-america.html
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even termination couched in terms of performance, many older workers internalize ageist biases

and harbor their own stereotypes of the very portion of the population to which they belong. Thus,

because age discrimination can manifest in so many subtle ways, and because older workers are not

likely to report issues when they do arise, employers face an uphill battle in identifying potential

instances of discrimination and effectively responding to them.               

Second, with respect to age discrimination under the Age Discrimination in Employment Act (ADEA),

employees are subjected to a heightened burden of proof not applicable to other forms of

discrimination. Specifically, employees must prove that age was the deciding factor in the adverse

action taken against them, such as a failure to hire or to promote, or a termination or other

disciplinary action. That is, employees must prove that, “but for” their age, the adverse employment

action would not have occurred. These two factors create a significant impediment to identifying and

effectively responding to age-based discrimination and present significant challenges even for the

most proactive and well-meaning employers.

Strategies To Curb Age Discrimination

The problem of age discrimination, of course, is not a new development. We are 50 years into the

ADEA. However, as discussed above, that legislation has done little to abate the wave of age

discrimination in the workplace, especially given the evidentiary burdens placed upon a complaining

party. Legislative efforts are underway to address age discrimination in today’s workplaces. 

On a federal level, H.R. 1230 – the Protecting Older Workers Against Discrimination Act – passed the

House and was referred to the Senate’s Committee on Health, Education, Labor, and Pensions. This

bill seeks to amend the ADEA to allow “mixed motive” claims, which would allow a finding of

liability even where an employer’s employment practice was only partially motivated by age. This

would place age discrimination on the same plane with other employment discrimination and

retaliation claims under the ADA and the Civil Rights Act (disability and race/ethnicity,

respectfully).  

Businesses that have recognized the negative impacts of ageism and discrimination in the

workplace have also taken steps to address the issue. Some companies have been focused on

inclusion, creating an open and welcoming culture to identify the strengths of age groups, and of the

life experiences older workers bring to the table. Those companies and others also encourage open

dialogue about age, without fear of retaliation, and include age along with other diversity attributes,

in forming committees devoted to diversity and preventing discrimination.

Given the clear data showing that interviews are a primary source of age discrimination, companies

have addressed the recruitment and interview process by varying the job posting methods and

training interviewers to identify and combat potential age bias. Finally, following up on complaints

may lead to a decrease in potential litigation, and a more motivated and productive workforce, at all

levels.

Conclusion

https://www.fastcompany.com/90325055/ageism-is-thriving-so-what-are-companies-doing-about-it
https://www.forbes.com/sites/stephaniesarkis/2019/09/15/combat-age-discrimination-at-work-for-employees-and-employers/#63c6b1c67978


Copyright © 2025 Fisher Phillips LLP. All Rights Reserved.

Age is indeed, more than a number. Age discrimination can be harmful to employee morale, leading

to low productivity, increased litigation, and a loss of key workers. It can also prevent the onboarding

of valuable contributors, who bring life and industrial experience. 

Adjusting the dialogue and mindsets of workplace culture can benefit any organization. With the

ever-increasing proportion of older employees in the workplace, you need to be proactive and

creative in developing and implementing strategies to combat age discrimination and create a more

inclusive, diverse and productive workforce. If you need assistance in crafting workplace policies

and in training your managers to handle potential age bias, consult your employment attorneys.

For more information, contact the authors here or here.

Related People

Alex G. Desrosiers

Partner

407.541.0857

Email

Sean Kingston

https://www.fisherphillips.com/attorneys-sean-kingston
https://www.fisherphillips.com/en/people/alex-g-desrosiers.html
https://www.fisherphillips.com/en/people/alex-g-desrosiers.html
https://www.fisherphillips.com/en/people/alex-g-desrosiers.html
tel:407.541.0857
mailto:adesrosiers@fisherphillips.com
https://www.fisherphillips.com/en/people/sean-kingston.html
https://www.fisherphillips.com/en/people/sean-kingston.html


Copyright © 2025 Fisher Phillips LLP. All Rights Reserved.

Partner

949.798.2137

Email

Service Focus

Employment Discrimination and Harassment

Litigation and Trials

Counseling and Advice

tel:949.798.2137
mailto:skingston@fisherphillips.com
https://www.fisherphillips.com/en/services/practices/employment-discrimination-and-harassment.html
https://www.fisherphillips.com/en/services/practices/litigation-and-trials/index.html
https://www.fisherphillips.com/en/services/practices/counseling-and-advice/index.html

