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Burgers and buttons are making headlines again. Employees at Burgerville—a fast-food restaurant
chain in the Pacific Northwest—recently took to wearing_buttons to work and were sent home for the
day. These buttons were not your typical “Hi! My Name Is

" fare. Instead, 10 Burgerville
employees in Oregon showed up to work wearing buttons which read, “Abolish ICE (Immigration

Customs Enforcement]” and “No One Is Illegal,” seemingly in protest of the Trump administration’s
immigration policies. What do you need to know about this situation and how might it impact your
workplace?

(Sesame) Seeds Of Dissension: Fast-Food Employees Want To Wear Their Buttons
After the Burgerville employees refused to remove the buttons, they were sent packing for the day.
In a statement responding to the incident, the company cited to its verbal, unwritten policy against

“personal buttons,” and subsequently instated a written dress code, banning the politically charged
buttons and reiterating its need to protect its public image.

In response to the button incident, the “Burgerville Workers Union” (BVWU]—the first federally
recognized fast food union in the United States, and an active one at that—geared up for battle,
indicating that it would pursue legal options. Despite the company rescinding the policy the very
next day and paying backpay to those employees who were sent home, the union solicited customers
to boycott the chain and encouraged its workers to go on strike, picketing three of Burgerville's
locations—which incidentally occurred on National Cheeseburger Day, September 18.

Pinning Down What “Special Circumstances” Justify A Button Ban

Burgerville's button issue is not the first time that burger-chain employers have faced politically
motivated buttons at work. In April 2015, In-N-Out employees in Austin, Texas sported “Fight for
Fifteen” buttons on their uniforms, in solidarity with the push for a $15 minimum wage. There, like
Burgerville, the employer asked employees to remove the buttons, as they violated In-N-Out’s policy
against non-company related pins, buttons, and stickers.

In-N-Out’s button-as-political-protest issue had so much traction that, in May 2017, the National
Labor Relations Board (NLRB] weighed in on the issue.
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When the agency analyzed In-N-Out’s policy, it rejected the “special circumstances” which
authorizes companies to ban union apparel and insignia in order to maintain restaurant consistent
image. The NLRB was unconvinced, ruling_that any uniform policy forbidding employees from
wearing buttons, pins, or stickers on one’s uniform violated Section 8(a)(1) of the National Labor
Relations Act (NLRA), which makes it an “unlawful labor practice” to interfere with employees’
exercise of their Section 7 rights (to unionize or collectively bargain) under the NLRA.

The issue of whether an employer can regulate politically charged apparel and insignia has been
festering for years, in and out of the fast-food arena, and a sampling of several recent cases reveals
that the issue remains a challenge for employers to resolve:

e Pacific Bell employees were allowed to wear union insignia and buttons that read “WTF Where's

The Fairness,” “Cut the Crap! Not My Healthcare,” because the employer had not demonstrated
any justifiable prohibition on the insignia, in spite of their vulgar content.

e However, employees at the W Hotel in San Diego were not allowed to wear buttons that read
“Justice NOW! JUSTICIA AHORA! H.E.R.E. LOCAL 30,” as the hotel demonstrated special
circumstances that the buttons would not jibe with its “trendy, chic, and alternative” hotel

experience.

® Daily Grill employees could not be prohibited from wearing union buttons, as Daily Grill

presented no evidence that the small buttons and pins would impede its restaurant’s “ambience”
of traditional and classic style.

e Starbucks was able to limit its employees to one union button after successfully arguing that
multiple buttons would be disruptive to its image.

What Can Employers Do?

In determining how you should respond should this issue arise in your workplace, the first thing to
know is that, regardless of whether an employer is unionized or not, the NLRA applies to almost all
private employers. And given the current divisive political climate, displays of political speech in the
workplace are not uncommon and could make an appearance at your worksites. So it's more
important than ever for you to understand the rules governing these kinds of situations.

The NLRB has articulated three limited circumstances under which employers may place limits and
prohibitions on the clothing choices of their employees while at work. These circumstances are:

® when its display may jeopardize employee safety or damage machinery or products;
® when its display might exacerbate employee dissension; or

® where it unreasonably interferes with a public image which the employer has established as part
of its business plan, through nondiscriminatory appearance rules for its employees.

The burden is on the employer to show the special circumstances exist, and that the prohibitions are
narrowly tailored to the circumstances at issue. As the aforementioned cases make clear, this is a
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highly fact-intensive inquiry, and employers must set forth evidence in support of its “special
circumstances.”

While you can still regulate what goes on in your workplace, the policies you enforce cannot run
afoul of Section 7 of the NLRA. Therefore, best practices would include having a uniformly enforced,
well-documented dress code or other policy that articulates your image or particular safety
concerns, if relevant. Given the presumption of at-will employment in most states, you can terminate
your at-will employees for any lawful reason.

You should be mindful that, while political affiliation is not a federally protected class, states like
California provide protections for employees against discrimination based on political activity and
affiliation. If an employee is wearing a button, it is also critical that you avoid a harsh rebuke,
whether suspending employees, sending them home, or terminating them, as such an overreaction
could be evidence of illegal bias. If buttons are unavoidable, it may also be helpful to cap insignia at
one pin/button a person, a la Starbucks.

Wrapping Up

While it remains to be seen what will become of the Burgerville button incident, you would be best
served to approach any type of insignia with a cautious, pragmatic attitude, and to consult with your
labor attorney before proceeding with a new policy or response to a button in the workplace.

For more information, contact the authors at SEbrahimian(@fisherphillips.com (703.682.7096) or
DKrauthamer@fisherphillips.com (213.330.4472).
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