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STAYING AHEAD OF THE 
CURVE

SEXUAL ORIENTATION, GENDER IDENTITY, AND 
STUDENT SEXUAL ASSAULT IN TEXAS K-12 SCHOOLS
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• NATIONALLY RECOGNIZED PROFESSIONAL ON 
INSTITUTIONAL RESPONSE TO SEX ASSAULT 

• PROVIDES EXPERT WITNESS TESTIMONY ON 
MATTERS DEALING WITH INSTITUTIONAL 
RESPONSE TO ALLEGATIONS OF SEXUAL 
MISCONDUCT 

• DESIGNS AND DELIVERS TRAINING PROGRAMS 
AROUND THE COUNTRY

• AWARD-WINNING PROFESSOR AT TULANE 
UNIVERSITY

• RETAINED BY THE NATIONAL CENTER FOR 
CAMPUS PUBLIC SAFETY TO SERVE AS A 
FACULTY MEMBER FOR ITS TRAUMA-INFORMED 
SEXUAL ASSAULT INVESTIGATION AND 
ADJUDICATION TRAINING PROGRAM FOR 
CAMPUS OFFICIALS

ABOUT TODAY’S PRESENTER – SCOTT SCHNEIDER
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IF YOU HAVE QUESTIONS . . . 
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“DEAR COLLEAGUE” LETTER ON TRANSGENDER STUDENTS

• http://www2.ed.gov/about/offices/list/ocr/letters/colleague-
201605-title-ix-transgender.pdf

• Title IX prohibits discrimination on the basis of gender identity, 
including transgender status

• Schools covered by Title IX must treat the student consistent 
with student’s gender identity

• No medical diagnosis or treatment requirement that students 
must meet as a prerequisite to being treated consistent with their 
gender identity
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TWO PRACTICAL TAKEAWAYS FOR K-12

• Restrooms and Locker Rooms:  A school may provide separate 
facilities on the basis of sex, but must allow transgender students 
access to such facilities consistent with their gender identity.

• Athletics: Title IX regulations permit a school to operate or sponsor 
sex-segregated athletics teams when selection for such teams is based 
upon competitive skill or when the activity involved is a contact sport.  A 
school may not, however, adopt or adhere to requirements that rely on 
overly broad generalizations or stereotypes about the differences 
between transgender students and other students of the same sex (i.e.,
the same gender identity) or others’ discomfort with transgender 
students. 
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IS SCHOOL COVERED BY TITLE IX?

Must be a recipient of “federal financial assistance” 

(i) The acquisition, construction, renovation, restoration, or repair of a building 
or facility or any portion thereof; and 

(ii) Scholarships, loans, grants, wages or other funds extended to any entity for 
payment to or on behalf of students admitted to that entity, or extended directly 
to such students for payment to that entity. 

****

(5) Any other contract, agreement, or arrangement which has as one of its 
purposes the provision of assistance to any education program or activity, 
except a contract of insurance or guaranty. 
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RUSSO V. GREENSBURG CENTRAL 
CATHOLIC HIGH SCHOOL

A DIOCESE’S RECEIPT OF FEDERAL 
FINANCIAL ASSISTANCE THROUGH THE 
NATIONAL SCHOOL LUNCH PROGRAM 
RENDERED IT AMENABLE TO SUIT UNDER 
TITLE IX AND THE REHABILITATION ACT. 
ALTHOUGH THE STUDENT ALLEGING 
DISCRIMINATION ATTENDED A HIGH SCHOOL 
THAT DID NOT PARTICIPATE IN NSLP, THE 
OTHER HIGH SCHOOL IN THE DIOCESE WAS 
A PARTICIPANT. BECAUSE THE HIGH 
SCHOOLS WERE NOT INDEPENDENT LEGAL 
ENTITIES, AND WERE BOTH ENTITIES OF THE 
DIOCESE, THE DIOCESE WAS IN RECEIPT OF 
FEDERAL FINANCIAL ASSISTANCE. 

TITLE IX COVERAGE
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INSTITUTIONAL FOCUS
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Where are
we going?

THAT’S WHERE 
WE HAVE BEEN.
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JOURNAL OF ADOLESCENT HEALTH, 2015

Before college, 
15.4% of women identified as being a 
victim of an attempted or completed 
forcible rape

Before college, 
17.5% had experienced an attempted 
or completed incapacitated rape
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THE MEDIA BEGINS TO TAKE NOTE
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PLAINTIFF LAWYERS TAKE NOTE AS WELL
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1.Negligence -- Complainants

2.Title IX (if applicable) -- Complainants

3.Breach of contract -- Respondents

4.Defamation -- Respondents

5.Fundamental fairness -- Respondents

TYPES OF CLAIMS BEING BROUGHT
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1.Policies 

2.Investigatory Process

3.Training and prevention 
programs

WHAT LESSONS CAN BE LEARNED FROM COLLEGES AND UNIVERSITIES?
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1. Does your school’s prohibition against sex discrimination include 
student-on-student sexual misconduct?

2. Do students know who to complain to?

3. Who will be responsible for investigating complaints?

4. Will your policy apply to acts that take place outside of school?

5. How will you handle students accused of sexual misconduct (interim 
measures)?

5 SEXUAL MISCONDUCT POLICY QUESTIONS
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• Student comes to you and alleges he or she was sexually assaulted 
by a fellow student at a weekend party

• Does not want to be in classes with student but otherwise doesn’t 
want you to do anything else with the complaint because the student 
is afraid of impact on social circle

• Accused student has no previous record of disciplinary problems

• HOW DO YOU HANDLE?  

• A SERIES OF VERY DIFFICULT DECISIONS.

HYPOTHETICAL SITUATION



www.f isherphi l l ips.comH I G H E R  E D U C A T I O N  P R A C T I C E  G R O U P  

• GENUINE EMPATHY–
REALIZE BARRIERS

• EXTEND RESOURCES

• INVOLVE PARENTS (BUT 
BEWARE OF 
DYSFUNCTION)

• BE TRANSPARENT ABOUT 
REPORTING OBLIGATIONS                         

FIRST IMPRESSION
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• WOULD TRIGGER A MANDATORY 
REPORT UNDER TEXAS LAW

• 48 HOURS TO REPORT TO STATE 
OR LOCAL LAW ENFORCEMENT 
AGENCY OR THE TEXAS 
DEPARTMENT OF FAMILY AND 
PROTECTIVE SERVICE (BUT 
SOONER IS BETTER)

• COORDINATE YOUR 
INVESTIGATION (IF ANY) WITH 
LAW ENFORCEMENT 

A MOMENT ON TEXAS MANDATORY REPORTING



www.f isherphi l l ips.comH I G H E R  E D U C A T I O N  P R A C T I C E  G R O U P  

• WHEN TO NOTIFY

• WHOM TO NOTIFY

• UNDERSCORE THE 
IMPORTANCE OF 
MAINTAINING 
CONFIDENTIALITY

COMMUNICATIONS WITH BOARD
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• IF YOU’RE LUCKY, LAW 
ENFORCEMENT WILL 
JUMP ON THIS (OR TELL 
YOU TO BUTT OUT)

• UNFORTUNATELY . . .
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• SUSPEND ACCUSED 
STUDENT?

• SOMETHING SHORT OF 
SUSPENSION?

• WARNING?

• NOTHING?

WHAT TO DO ON AN INTERIM BASIS? 
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INVESTIGATION MANTRA

Thorough

Prompt

Equitable 
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THERE ARE SPECIAL CONSIDERATIONS HERE

http://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0CAcQjRxqFQoTCMHTlpqbm8kCFUIpiAodjgIFsA&url=http://theorion.com/blog/2015/02/25/support-victims-of-sexual-assault/&psig=AFQjCNGeXhdMiwuKqgIWqqE9mf-5M-AQ1g&ust=1447978568073059
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WHAT IS VICTIM BLAMING?

• When the victim(s) of a crime, or any wrongful act, are held entirely or partially 

responsible for the transgressions committed against them

WHAT TYPES OF QUESTIONS COULD BE CONSIDERED VICTIM 

BLAMING?

• Why didn’t you tell him directly to stop commenting on your body?

• Why did you wait so long to report this? 

• Was the complainant flirting with the respondent that evening?

• What was the complainant wearing that evening?  

AVOID VICTIM BLAMING



www.f isherphi l l ips.comH I G H E R  E D U C A T I O N  P R A C T I C E  G R O U P  

HTTPS://WWW.YOUTUBE.COM/WATCH?V=4-TCKYX24AA

TRAUMA AND ATYPICAL RESPONSE
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HTTPS://WWW.YOUTUBE.COM/WATCH?V=ILNKRXZEHTQ

FORENSIC EXPERIENTIAL TRAUMA INTERVIEW

http://www.mncasa.org/assets/PDFs/FETI%20-

%20Public%20Description.pdf
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• “We were talking and all joking around. After we got in the car, Mike started playing some Justin Bieber, and me 
and Sam kind of looked at each other. And Mike said, ‘I hope you guys don’t mind. His new album (Purpose) is 
awesome.’ That’s what Mike told us. We were just having fun. Mike was always a humorous guy – just smiling, 
having a good time. And I remember that it was a really dark road, a back road.”

• “There were no lights or anything. I remember, on the GPS, I could see a curve coming up. But as soon as I told 
Mike, I said, ‘Hey, Mike, there’s a curve,’ I mean, as soon as I said that, the curve was right there. And you 
couldn’t see anything. The only thing you could see is what the headlights showed you because there were no 
lights around. Next thing I remember is he tried to turn, but it was raining, the roads were wet, and I remember 
us going down the hill. I remember seeing some trees and all that.”

• “I’m pretty sure I had to have been knocked out,” Delahoussaye said. “I remember spots of it, but I had to have 
been knocked out.”

• “The next thing I remember — I remember my leg burning, And I remember waking up, and I was hanging 
upside down. I had my seatbelt on. The car was upside down. I remember seeing the fire. I remember trying to 
get out of my seatbelt.” 

• “I don’t remember how I got out of my seatbelt. I don’t even remember how I got out of the car.”

• Delahoussaye’s next clear memory is being in a thick wooded area outside the car, unsure of exactly how he got 
there.

• “I remember being on my hands and knees in the mud in the woods, and running up and calling 911,” he said. 
“And my phone was shattered. I don’t know how I called on that either. But God was definitely right there with 
me because there’s no explanation why I’m here talking with you guys right now. Whenever people talk of 
miracles, that’s it. There are miracles. That was a 100 percent miracle. I have no idea where my phone was 
before I called.”
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BUT WE MUST BE CAREFUL HERE . . .
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• How difficult will this process be?

• Do you believe me?

• Will this impact my social circle?

• What do you do if complainant refuses to cooperate?

• A moment on the importance of impeccable documentation. 

DIFFICULT QUESTIONS AND ISSUES  
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TRAINING & PREVENTION PROGRAMS
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ONLINE PROGRAMS
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BYSTANDER INTERVENTION PROGRAMS
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SPECIAL AREAS OF CONCERN FOR K-12 SCHOOLS
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SPECIAL AREAS OF CONCERN FOR K-12 SCHOOLS
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SCOTT SCHNEIDER

EMAIL: sschneider@fisherphillips.com

BLOG: HigherEdLawyer.net

TWITTER: @EdLawDude


