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CHEAT SHEET
■■ Proactively  
address issues.  
Companies that fail to 
comply with pay equity laws 
are at risk of monetary loss 
and reputational damage. 
Address issues before they 
become a bigger problem. 

■■ Conduct pay audits.  
Compare the compensation 
of employees doing 
equal or similar work and 
document the reasons 
for any differences in 
pay. If differences are 
determined to be due to 
sex, increase the wages.

■■ Review compensation plans.  
Impose clear and objective 
factors for bonuses, 
commissions, and salary 
increases based on 
position and duties. 

■■ Implement  
implicit-bias training.  
Require all decision-makers 
to attend implicit-bias 
training to address 
unconscious assumptions 
that may hinder fair and 
objective decisions. 

MIND THE GAP:
PRACTICAL SOLUTIONS TO MINIMIZE PAY EQUITY CLAIMS 

Christine Lyman, Lonnie Giamela, and LaLonnie Gray 

When the US women’s soccer team won the World Cup this 
summer, crowds chanted “Equal pay!” in reference to pay 
disparities between the US women’s and the men’s teams. 
Considering the #MeToo era, pay equity in employment has 
become a hot-button issue on the 2020 US presidential campaign 
trail and has spurred legislation and numerous lawsuits. 

As the New Year approaches, employers are continuing to 
examine how to properly identify, audit, and address equal 
pay issues within their organizations. While understanding that 
federal law prohibits gender-based pay discrimination and that 
an increasing number of states are passing their own legislation, 
employers frequently struggle with two basic questions: (1) 
how to know if my organization has an equal pay issue; and (2) 
if an issue exists, what to do to fix it. Indeed, to increase pay 
transparency and expand the limited “equal work” standard under 
federal law, US states have enacted pay equity laws that, among 
other things, prohibit salary history inquiries and require equal 
pay for “substantially similar” work. 
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Employers must navigate the evolv-
ing arena of pay equity laws to avoid 
gender-based discrimination claims 
based on pay, manage overall employee 
morale, and handle the heightened 
publicity surrounding pay equity is-
sues. To ease the burden of employers 
confronted with pay equity issues in 
the workplace, this article provides 
an overview of the pay equity legal 
landscape and offers practical solu-
tions employers may implement. 
Because one strategy will not work for 
all employers, this article also provides 
an explanation of the advantages and 
challenges associated with three possi-
ble solutions: (1) conducting proactive 
pay audits, (2) revising compensation 
plans, and (3) coordinating implicit-
bias training. 

Overview of the pay equity 
legal landscape  
Equal Pay Act1 
On June 10, 1963, President John F. 
Kennedy signed the Equal Pay Act 
(EPA) into law.2 As an amendment to 
the Fair Labor Standards Act (FLSA), 
the EPA requires that men and women 
be given equal pay for equal work.3 
Work is “equal” if it requires “equal 
skill, effort, and responsibility.”4 Skill 
includes considerations such as experi-
ence, training, education, and ability.5 
Effort refers to the physical or mental 
exertion necessary to perform the job, 
and responsibility concerns the degree 
of accountability required in perform-
ing a job.6 Courts generally construe 
the “equal work” requirement nar-
rowly.7 Therefore, jobs that are merely 
alike or comparable are not considered 
“equal” under the EPA.8

Even if a plaintiff is able to estab-
lish a prima facie case under the EPA, 
a defendant can still defeat the EPA 
claim by establishing that the wage 
differential is justified under one of 
the affirmative defenses in the EPA: a 
seniority system; a merit system; a sys-
tem that measures earnings by quantity 
or quality of production; or any factor 

other than sex.9 The most commonly 
invoked affirmative defense is “any 
factor other than sex.”10 To establish 
this defense, an employer may use 
“any job-related reason other than sex 
to justify the difference in pay.”11 For 
example, “any factor other than sex” 
may include educational qualifications, 
work experience, training, or ability.12 
To meet this burden, an employer must 
“submit evidence from which a reason-
able factfinder could conclude not 
merely that the employer’s proffered 
reasons could explain the wage dispar-
ity, but that the proffered reasons do in 
fact explain the wage disparity.”13

Pay equity laws in US states 
With the purpose of expanding the 
limited equal work standard under the 
federal EPA, states have enacted their 
own pay equity laws. These laws vary, 
but may prohibit an employer from:
■■ Paying one employee a wage 

rate less than the rate paid to an 
employee of a different sex for 
substantially similar work; 

■■ Asking about an applicant’s 
salary history; 

■■ Restricting employees from 
discussing their compensation with 
other employees; and

■■ Retaliating against employees who 
request that their employer justify 
their pay.14  

For example, California, Colorado 
(effective January 1, 2021), and New 
York all prohibit an employer from 
discriminating between employees on 
the basis of sex by paying an employee 
of one sex a wage rate less than the rate 
paid to an employee of a different sex for 
“substantially similar work” (California 
and Colorado) or “similar working 
conditions” (New York).15 Differentiating 
“equal work” from “substantially similar 
work,” the California Department of 
Industrial Relations defines the more 
lenient state standard as “work that is 
mostly similar in skill, effort, respon-
sibility, and performed under similar 
working conditions.”16 Moreover, all 
three states prohibit (California) or will 
prohibit (Colorado and New York) an 
employer from requesting an applicant’s 
salary history information or relying on 
salary history in making a salary deci-
sion.17 California, Colorado (effective 
January 1, 2021) and New York also pro-
hibit an employer from taking adverse 
action against an employee for discussing 
compensation with other employees.18 
An employer who violates a state’s EPA 
may be liable for economic damages, liq-
uidated damages, equitable relief, and the 
employee’s reasonable attorneys’ fees.19

Collective actions 
An employee’s EPA claim may result in 
a collective action, which will increase 
the litigation cost and a company’s 
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Under the FLSA, an 
aggrieved employee can 
bring a claim against an 
employer on behalf of 
herself and other similarly 
situated employees.

exposure to the media. A collective 
action under the EPA is governed by 
the FLSA opt-in procedure. Under 
the FLSA, an aggrieved employee can 
bring a claim against an employer on 
behalf of herself and other similarly 
situated employees. Courts gener-
ally consider whether to certify FLSA 
collective actions under a two-step ap-
proach.20 First, the court conditionally 
certifies the class, based on a modest 
factual showing that the putative class 
members are similarly situated. 

For example, in Smith v. Merck & 
Co., plaintiffs — female sales repre-
sentatives — moved for the condition-
al certification of their EPA collective 
action.21 Plaintiffs alleged that defen-
dant — “a global pharmaceutical pow-
erhouse” — systemically paid female 
sales employees less than similarly 
situated male sales employees who 
performed the same job duties and 
worked under the same conditions.22 
Plaintiffs argued that the female sales 
representatives were similarly situated 
because they all were performing the 
same essential work and were subject 
to the same compensation policies 
and practices.23 The court found, at 
the conditional certification stage, 
that plaintiffs demonstrated that 
the sales representatives had similar 
responsibilities; that named plaintiffs 
were paid less than some allegedly 
similarly situated males; and that 
compensation decisions, although 
based in part on input from some 
direct managers, were finalized by a 
central, common office.24 Thus, the 
court granted plaintiffs’ motion for 
conditional certification.25

Next, during the second step, after 
conducting additional discovery, the 
court decides whether to decertify the 
provisional class. It is at this second 
stage that the court considers disparate 
factual and employment settings of 
the individual plaintiffs; the various 
defenses available to the defendant 
that appear to be individual to each 
plaintiff; fairness and procedural 

considerations; and whether plaintiffs 
made the proper filings.26

For example, in Ahad v. Board of 
Trustees of S. Illinois University, plain-
tiffs — female physicians — alleged, 
under the EPA, that the defendant 
paid them and other female physicians 
substantially lower compensation than 
male physicians for the same or similar 
work.27 The court had conditionally 
certified the collective action, and 
defendants subsequently moved for de-
certification.28 The court acknowledged 
that its inquiry at the second stage 
was “more stringent” compared to the 
conditional certification stage.29 The 
court found that while plaintiffs shared 
some factual and employment settings, 
individual issues predominated.30 For 
instance, the court found that plaintiffs 
had disparate job duties and work set-
tings; the factors affecting each opt-in 
plaintiffs’ compensation were highly 
individualized; and plaintiffs had not 
identified a common policy or practice 
responsible for the alleged discrimina-
tion.31 Additionally, the court held that 
the affirmative defenses available to 
defendants were highly individualized 
as to each plaintiff and that, because 
plaintiffs had not shown that they were 
similarly situated, allowing them to 
proceed collectively on their claims did 
not promote judicial economy.32 Thus, 
the court granted defendants’ motion 
to decertify the collective action.33

As demonstrated by the two ex-
ample cases, most district courts grant 
conditional certification given the low 
threshold, and the real battle for collec-
tive action status takes place when the 
defendant files a motion for decertifi-
cation during the second stage.

Employers confronted with an 
EPA claim face potential liability and 
significant monetary exposure. For 
example, under the EPA, prevailing 
plaintiffs are entitled to lost wages, plus 
an equal amount in liquidated dam-
ages.34 Plaintiffs also may be awarded 
back pay, but back-pay awards “are 
typically limited to damages sustained” 
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within the limitations period.35 Finally, 
plaintiffs also may be entitled to their 
reasonable attorney fees and costs.36 In 
collective actions, the potential dam-
ages may be significant.

Minimizing risk and addressing 
pay equity in the workplace 
In addition to significant monetary 
exposure, a company that fails to 
comply with pay equity laws may be 
exposed to reputational damage that 
affects its employees, customers, and 
shareholders. For example, employ-
ees demoralized over inequitable 
pay may choose to leave a company 
that does not share their values, and 
the company may also fail to attract 
top talent. Customers may switch 

brands, resulting in lost revenue, 
and stock prices may plummet due 
to bad press. Employers should take 
proactive steps to minimize this risk. 
While there are a number of strate-
gies employers may implement to 
minimize their risk of pay equity 
claims, companies want to know the 
best and most cost-effective solutions 
they can implement to reduce their 
exposure and maximize employee 
contributions. Conducting proactive 
pay equity audits, revising compensa-
tion plans, and coordinating implic-
it-bias training for decision-makers 
are three such strategies. Each 
strategy, discussed below, presents 
challenges and advantages associated 
with implementation.

1. Conduct proactive pay audits 
A pay audit involves comparing the 
compensation of employees doing 
equal (federal) or similar (states) work 
at a company. The scope of the audit 
may be as limited (sex only) or broad 
(age, race, sex, etc.) as an employer 
wants it to be. However, when the 
scope of the audit is broader, it will 
likely be more costly and take a longer 
period of time. To conduct an audit, a 
company will need to collect informa-
tion about each relevant employee and 
his/her comparators. For example, if 
the pay audit is based on sex among 
management-level employees, a com-
pany, at a minimum, will need to col-
lect the following information for each 
management-level employee: sex, pay, 
job title, worksite location, schedule, 
full time/part-time status, length of 
service, education, and performance 
evaluations. A company also will need 
to collect documents related to the 
company’s performance evaluation sys-
tem to confirm that the company uses 
a consistent job evaluation system for 
each employee. Finally, a company may 
need to interview employees to discuss 
their actual duties and responsibilities. 

After the relevant information is 
gathered, an employer should orga-
nize it in a spreadsheet and review 
the data. The review will frequently 
involve a cohort analysis, which is an 
analysis of smaller groups of individu-
als or a statistical regression analysis 
that looks for trends in larger groups 
of employees and smaller ones con-
tained therein. As an employer ana-
lyzes the data, it should document the 
reasons for any differences in pay. The 
employer should determine whether 
any differences in pay are based on 
sex and, if so, increase the wages that 
must be changed.     

Advantages
Many companies are already compil-
ing gender and pay data, making the 
pay equity analysis more manageable. 
For example, employers with 100 or 

28 ASSOCIATION OF CORPORATE COUNSEL

MIND THE GAP: PRACTICAL SOLUTIONS TO MINIMIZE PAY EQUITY CLAIMS

The United States is only one of many countries aiming to narrow the gender 
pay gap. For example, Iceland, Germany, and France have recently passed 
legislation to improve wage equality. 

ICELAND
■■ As of Jan. 1, 2018, employers with 250 or more employees have been 

required to obtain a “Pay Equity Certification” from an accredited auditor 
confirming that compensation for men and women is equal.44 

■■ Employers with fewer employees will have more time to comply with 
this legislation (e.g., employers with 25 to 89 employees have until 
Dec. 31, 2021).45  

■■ Companies that fail to comply with this law will be required to pay a 
daily fine.46

GERMANY
■■ As of Jan. 6, 2018, employees of a company employing more than 200 

employees have an individual right to request the procedure and criteria 
for an employer’s salary determination.47   

■■ Employees may also request the median pay of employees of the opposite 
sex in a comparable role.48

■■ If an employer fails to comply with its obligation, it bears the burden of 
proof to demonstrate that no violation has occurred.49  

FRANCE
■■ As of March 1, 2019, companies with more than 1,000 employees have 

been required to “report how much they pay women compared with men, 
using a range of government-approved metrics.”50 

■■ As of Sept. 1, 2019, companies with more than 250 and fewer than 
1,000 employees have been required to comply with the law; and on 
March 1, 2020, companies with between 50 and 250 employees must 
be in compliance.51

■■ Companies with pay gaps will have three years to fix them or face a fine 
up to one percent of their total payroll.52



Revising your company’s 
compensation plans will 
allow your company to 
confirm that the criteria 
and process is based on 
clear, objective factors. 

more employees and federal contrac-
tors with 50 or more employees must 
submit employee gender data in their 
EEO-1 reports to the EEOC, and pay 
will be included starting in September 
2019.37 Moreover, public companies 
are already analyzing compensation 
to comply with the CEO pay ratio rule 
under the Dodd-Frank Act and can ex-
pand their analysis to include gender.38 
For companies that are comparing only 
a few employees, a pay audit will likely 
be beneficial. It can be conducted by 
a human-resources professional and, 
thus, be cost effective. Keep in mind, 
however, that internal pay audits will 
not be protected by the attorney-client 
privilege and, thus, will be subject to 
disclosure during discovery in a law-
suit. An employer may wish to work 
with outside counsel to be protected by 
the attorney-client privilege.      

Challenges
For companies that are comparing 
hundreds or thousands of employ-
ees, a pay audit will likely need to be 
conducted by an economist to provide 
an expert opinion regarding whether 
there is any statistically significant dis-
parity in compensation between male 
and female employees, controlling for 
any appropriate variables. This could 
be costly depending on the size of the 
company and the scope of the audit. 
In this scenario, working with outside 
counsel is recommended, especially 
since failure to keep the pay audit 
privileged could lead to a treasure 
trove for class action plaintiffs seeking 
this information during discovery.

2. Revise compensation plans
Compensation plans identify the cri-
teria and process that employees must 
satisfy to receive bonuses, commis-
sions, or salary increases. The criteria 
and process should be based on clear, 
objective factors. The criteria should 
focus on the position and duties rather 
than on a particular employee or ap-
plicant and should exclude reliance on 

salary history to comply with the most 
restrictive state equal pay laws. The 
company should provide the compen-
sation plans to all relevant employees 
and discuss the plans with employ-
ees to allow them to ask questions. 
Companies should also consider hav-
ing the compensation plans reviewed 
by a number of diverse key stakehold-
ers who will be able to identify the ef-
fectiveness of the compensation plans’ 
criteria and process on employees 
belonging to a diverse group.   

If a company revises its compensa-
tion plans, it might also be a good 
time to consider the competitiveness 
of the company’s wages by analyzing 
similar companies’ pay ranges for 
specific positions.  

Advantages
Revising your company’s compensa-
tion plans will allow your company to
confirm that the criteria and process 
is based on clear, objective factors. 
Additionally, having a discussion with 
your employees will demystify the 
pay process and build trust amongst 
employees that the company is 
making decisions based on objective 
criteria. Increasing transparency 
of the pay process also will likely 
result in your company maximizing 
employee contributions.  

Challenges
Depending on the size of your com-
pany and the number of compensa-
tion plans that are applicable to your 
workforce, revising your company’s 
compensation plans may take a long 
time and will require your company 
to truly prioritize this task. You may 
consider hiring outside counsel to 
assist with this project, but that will 
likely increase the cost. Furthermore, 
changes to equity compensation plans 
may require shareholder approval.

3. Coordinate implicit-bias training
Implicit bias “refers to the atti-
tudes or stereotypes that affect our 
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understanding, actions, and deci-
sions in an unconscious manner.”39 
Implicit biases can negatively affect a 
person’s decision-making if they are 
unaware of them.40 Information and 
self-examination can help combat 
this. Requiring all decision-makers to 
attend implicit-bias training will assist 
the company in combating uninten-
tional discrimination. 

Advantages
A successful training will challenge as-
sumptions and “get people to under-
stand how other people perceive their 
actions.”41 Conducting implicit-bias 
training will demonstrate that the 
company is committed to inclusiv-
ity and will assist decision-makers on 
making pay equity decisions that are 
fair and objective. 

Challenges
Discussing sensitive learning topics 
must be done in a proper format.42 “A 
poorly designed diversity education 
program can make some feel attacked, 
despite aiming to raise awareness and 
sensitivity around an issue.”43  

Conclusion 
Employers should ensure that their 
company complies with the federal Equal 
Pay Act and the new pay equity laws 
that states are passing. In an effort to 
reduce exposure to pay equity claims and 
avoid litigation, particularly collective 
actions, employers should take a proac-
tive approach and implement strategies 
to address pay equity issues before they 
become a problem. The size of your 

company and morale of your employees 
will assist you in determining which 
strategy is best to implement. ACC
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