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This booklet should not be construed as legal advice or legal
opinion on any specific facts or circumstances. You are urged
to consult competent counsel concerning your particular situa-
tion and any specific legal questions you may have. Employers
are specifically encouraged to consult an attorney to determine
whether they are subject to state requirements that extend
beyond the scope of this booklet.



he average lifespan of Americans is approaching 80 years.
The ratio of older adults to younger adults is rising. And
as the population changes, the workplace changes too.
Some employees are choosing to work longer. Others are
using their longer and healthier lifespan to pursue a sec-
ond career. Still others find themselves in need of a job
during a longer and healthier lifespan to pursue a second
career. Still others find themselves in need of a job
during a longer than expected retirement. As these
changes occur, employers are increasingly faced with new
challenges in employing older workers. It is now more
essential than ever for employers to understand the laws
prohibiting age discrimination in employment.

In 1967, Congress passed the Age Discrimination in
Employment Act, commonly referred to as the ADEA,
which protects individuals 40 and older from discrimina-
tion in the workplace based on age. In 1990, Congress
passed the Older Workers Benefit Protection Act, or
OWBPA, which amended the ADEA to prohibit employers
from denying benefits to older workers. Together the
ADEA and the OWBPA amendments comprise the federal
law that protects older employees from workplace discrim-
ination.

Both laws will be discussed in this booklet. Many
states also have laws protecting workers against age dis-
crimination in the workplace, which this booklet does not
address. Some state laws closely parallel the ADEA, but
other states have enacted more restrictive age discrimi-
nation protections. Employers must ensure compliance
with the laws of the states in which they operate, in addi-
tion to the ADEA and OWBPA.




FUNDAMENTAL
CONCEPTS

The ADEA is separate and distinct from another prin-
cipal law governing discrimination in employment — Title
VII of the Civil Rights Act of 1964 — which protects indi-
viduals against discrimination on the basis of race, color,
national origin, sex and religion. Certain aspects of Title
VII and the ADEA are similar, but the two laws are not
duplicative in every respect. To fully understand the
reach of protections for older workers and the set of laws
governing age discrimination in the workplace, employ-
ers must familiarize themselves with both the general
principles behind the ADEA and its specific provisions.

To assist you in understanding these laws, this booklet
first explains the basic principles of the ADEA. It then
discusses specific types of age discrimination and what
type of related conduct falls outside of illegal age discrim-
ination. Next, the booklet addresses retaliation restric-
tions, age harassment and the legality of reverse age
discrimination. It then explores several special consider-
ations and unique situations under the ADEA. Of course,
the discussion is intended only as a general overview of
the most important aspects of this law, not as legal advice
for any specific factual situation.

“It is the very essence of age discrimination for an older
employee to be fired because the employer believes that
productivity and competence decline with age.” — United
States Supreme Court in Hazen Paper v. Biggins

The ADEA applies to employers in industries affecting
commerce with 20 or more employees in the current or
preceding calendar year. Leased employees, overseas
employees and employees of integrated companies count
for the 20 employee threshold, but temporary employees
do not.

The ADEA prohibits employers from discriminating
against employees and applicants, who are 40 years old or



older, based on age. Specifically, the ADEA makes it
unlawful to discriminate against these persons because
of their age with respect to any term or condition of
employment, including hiring, firing, compensation, lay-
offs, promotions, compensation, benefits, job assign-
ments and training.

This includes discrimination against an employee
over the age of 40, or in favor of a worker who is 40 years
old or older, but substantially younger than the employee
claiming the discrimination.

Example: Maria, a 56-year old employee is refused a
promotion. She may be able to show that her employer
discriminated against her by promoting Paul, an
employee who is 42 years old, even though Paul also falls
within the protected age category established by the
ADEA.

The following are examples of the type of conduct that
violates the ADEA:

¢ a supervisor’s refusal to promote older employees
because they are “too old” or assuming they will be
retiring soon;

¢ acompany-wide decision to lay off all older employ-
ees as part of an effort to promote a youthful
company image and culture;

¢ implementing a health benefit program for retirees
that reduces benefits at age 65; or

e awarding bonuses to all employees under 35 years
of age because the company values younger
employees more than older employees.

The ADEA also makes it unlawful to retaliate against
an applicant or employee for conduct related to age dis-
crimination. Protected conduct includes opposing a dis-




TYPES OF AGE
DISCRIMI-
NATION

criminatory employment practice, filing an age
discrimination charge, or testifying or participating in an
investigation, proceeding or litigation involving age dis-
crimination. The following acts are some examples of
unlawful retaliation:

¢ firing an employee because he complained that his
supervisor did not consider him for a promotion
because of his age;

e denying an annual bonus to employees because
they testified in support of a lawsuit brought by a
former employee claiming age discrimination.

The ADEA prohibits two different types of discrimination —
disparate treatment and disparate impact. Disparate
treatment discrimination occurs when an employer inten-
tionally treats an employee or applicant 40 years old or
older less favorably than a younger employee or applicant
because of his or her age. Disparate impact discrimina-
tion occurs when an employer implements or maintains a
policy that has an adverse impact on employees 40 and
older even though the policy or practice itself has nothing
to do with age.

A. Disparate Treatment

Under the ADEA, employers cannot treat employees 40 or
older less favorably than younger employees because of
their age. This means that you cannot refuse to hire,
demote, fail to promote, fire, pay less, refuse to train, or
provide reduced benefits to employees over 40 because of
their age. To understand how to avoid treating employees
less favorably because of their age, it is helpful to look at
the types of evidence that employees use to show age dis-
crimination.



The most obvious evidence that an employee might use
to establish age discrimination is a decision-maker’s
statement that he or she treated an employee adversely
because of the employee’s age. For example, assume that
Tom is a 52-year old employee who does not receive a pro-
motion he was hoping for. He asks the manager who made
the promotion decision for the reason, and is told the fol-
lowing:

“If you were 20 years younger, you would have had
that promotion. But we needed to bring in some
fresh ideas and connect with the younger part of
our workforce.”

This statement is direct evidence of age discrimination
because it ties the negative treatment directly to the
employee’s age.

But direct evidence rarely exists. The more common
evidence of age discrimination is much more subtle. It
often involves either negative comments made about or to
older workers or favorable remarks made about or to
younger workers, but not directly tied to the employment
decision. This type of evidence is often referred to as cir-
cumstantial evidence because the underlying circum-
stances suggest that something is true, but do not directly
prove that it is true.

Comments like the following have been found to be cir-
cumstantial evidence of age discrimination:

¢ claiming that the company “should get rid of the old
guys;”

e referring to older workers as “old farts,” “dino-
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saurs,” “geezers,” or “little old ladies;”

¢ talking negatively about the “graying of a depart-
ment;”




e commenting that “old people should be seen and
not heard;”

e referring to the skills, approach or attitude of an
older employee as “old school;”

e telling older employees that they “need to retire;”

e saying that the company would be better run by
“the younger guys;”

e expressing an interest in “refreshing” the top exec-
utive pool; and

e criticizing the company for its “old white male cul-
ture.”

How strongly these types of comments might support
an age discrimination claim depends on who says them,
when they are said, where they are said, to whom they are
said and how often they are said. Statements by a deci-
sion-maker are more likely to suggest that an adverse
employment decision was based on age, particularly if the
decision-maker is the one responsible for the adverse
action. Comments made around the same time as the
adverse action are more likely to suggest that a decision
was based on age than comments made years or months
before the adverse employment decision. Comments
made as part of company policies or in company meetings
are also more likely to suggest an age bias than com-
ments made outside of work or in a context that does not
relate to work. The more frequent the comments are, the
more they suggest a bias based on age.

The age of the individual who received the benefit and
the older employee denied the benefit can also be evi-
dence of age bias. The greater the age difference, the
stronger the suggestion of age bias. For example, pro-
moting a 25-year old over a 55-year old looks more like
age discrimination than promoting a 54-year old over a
55-year old.



The qualifications of the individuals involved in any
employment decision also may evidence age discrimina-
tion. Hiring a younger, less qualified employee over an
older more qualified employee looks more like age dis-
crimination than hiring an equally qualified or more qual-
ified younger employee over an older candidate.

Courts look at these types of facts in deciding whether
employees might have legal claims against their employ-
ers for age discrimination. To even move forward with a
claim, employees must show that they were at least 40
years old, qualified, suffered an adverse employment
action, and that there is some additional evidence, such
as the above examples, that shows age was a factor in the
adverse action. In 2009, The Supreme Court made it a bit
more difficult for employees to prove they have been the
target of age discrimination. In Gross v. FBL Fin. Servs.,
Inc., 557 U.S. 167 (2009), the Court ruled that an
employee must show that age was the “but-for” cause of
termination, or “the factor that made a difference.” That
can be a difficult standard of proof to achieve.

B. Disparate Impact

Employers may engage in unlawful age discrimination
even without any conduct or action that shows a discrimi-
natory animus towards individuals 40 or older under a
disparate impact claim. Disparate impact discrimination
involves a policy or practice that is not about age, but has
a disproportionate, negative effect on employees or appli-
cants 40 or older

Policies that tend to have a disparate impact on
employees over 40 are often those based on factors that
have some correlation with age. The following types of
policies tend to correlate with age and so are more likely
to have an adverse impact on individuals 40 or older:




® policies based on seniority;
e policies related to retirement;

e policies focusing on the highest salary levels or pay
rates;

® policies based on school graduation year;
e policies based on certain health conditions; and

e policies aimed at turnover in high-level executives.

Until 2005, it was not clear that the ADEA made dispa-
rate impact discrimination illegal. Disparate impact
claims have always been unlawful under Title VII, the law
that prohibits discrimination in employment based on
race, color, national origin, sex and religion. But courts
disagreed on the viability of disparate impact claims
under the ADEA. In the case of Smith v. City of Jackson,
Mississippi, the Supreme Court ruled that the ADEA
makes disparate impact discrimination unlawful.

Not all disparate impact claims are the same, however.
As the Supreme Court explained, disparate impact claims
under the ADEA are different and more limited than dis-
parate impact claims under Title VII.

Merely alleging an age imbalance in the workplace
does not show age discrimination under a disparate
impact theory. An imbalance could be due to numerous
factors that have nothing to do with age. Nor is it enough
to point to a generalized policy that leads to such a dispa-
rate impact on older workers. Instead, an employee must
isolate and identify specific employment practices respon-
sible for the disparate impact. In addition, disparate
impact age discrimination can only exist where there are
statistically significant disparities between older and
younger workers.



NON-
DISCRIMINA-
TORY
EMPLOYMENT
ACTIONS

A. Actions Based On Legitimate Non-Discriminatory
Reasons or Reasonable Factors Other Than Age
(RFOA)

Age-based comments or practices that adversely affect
older employees do not always establish claims for age
discrimination. Employers can, and indeed, often must
take disciplinary action against someone who is over 40
years of age, or older.

The ADEA only prohibits adverse action because of
age. In the disparate treatment context, that means that
you can take adverse action against employees 40 and
older if the adverse action is based on a legitimate non-
discriminatory reason.

You can promote candidates under age 40 in prefer-
ence over an older employee over 40 for legitimate rea-
sons other than age — superior experience, unique skills
or other work-related qualifications. Likewise, you can
discipline or terminate an employee who is in the pro-
tected group if there is a job-related reason for doing so.
Proper reasons include those reasons that might justify
discipline or termination of any other employee, includ-
ing:

e poor performance;
e excessive tardiness or unexcused absences;
e violation of a no-call, no-show policy;

e failure to meet quotas or inability to meet dead-
lines;

¢ losing clients or accounts;

e failure or refusal to follow management’s instruc-
tions or directions;




e violation of company rules;
¢ sleeping on the job; or

¢ refusing to work scheduled hours.

In short, you can and should hold employees in the
protected age group to the same standards, conduct and
work rules as younger employees.

Just as circumstantial evidence can show age discrim-
ination, it can also refute any suggestion of age discrimi-
nation. For example, the same manager’s previous
preferential treatment of an employee 40 years old or
older may help show that the manager’s later, adverse
treatment of the same employee had nothing to do with
age. Having a significant number of other employees in
the same position or department who are close in age to
the employee who is treated adversely will also help show
that the treatment was not based on age.

In the disparate impact context, the ADEA and OWBPA
do not prohibit employers from establishing and imple-
menting policies that adversely affect older employees
where they are based on reasonable factors other than
age. For example, you can establish a policy to cut costs
when necessary by trimming employee salaries even if
the policy adversely affects older workers by cutting their
salaries more significantly. The motivation behind the
policy is to cut costs in a time of financial need, (a reason-
able factor other than age) not to discriminate based on
age. !

Title VII uses a more difficult test to satisfy. Under
Title VII, if a policy is challenged as having a disparate

1. Remember, the same may not necessarily be true under state law. Some
states, such as California, consider salary reductions improper if they adversely
impact older workers.



impact, the employer must show that there are no other
ways to achieve its goals that do not result in a disparate
impact on protected employees. The ADEA’s RFOA test
requires that the employer’s policy or practice be objec-
tively reasonable. In the above example, the employer
does not have to prove that there are no other ways to cut
costs. Cutting costs alone is a reasonable factor other
than age, even if there are other ways of achieving the
same result.

Even though the RFOA reasonable factors test is
broad, not all factors are reasonable factors other than
age. Courts will look carefully at the reason for an
employer’s policy to make certain it is not unreasonable.
Employers should ensure that a lawful and reasonable
factor other than age is motivating the decision.

B. Bona Fide Occupational Qualifications (BFOQ)

The ADEA also recognizes that in limited circumstances,
age may be a legitimate reason to treat employees or
applicants differently. The legal term for this is a bona
fide occupational qualification or BFOQ. An employer
does not violate the ADEA by treating applicants or
employees differently because of age if it can show that
age is a bona fide occupational qualification of the job.

But showing that age is a legitimate job qualification
is not as easy as it may sound. You may only use age as a
job qualification if the age limit is reasonably necessary
to business operations and either 1) almost all of the indi-
viduals who do not satisfy the age-qualification are actu-
ally incapable of doing the job or 2) it is highly impractical
for the employer to individually test employees to deter-
mine whether each has the necessary qualifications.




REVERSE AGE
DISCRIMI-
NATION

HARASSMENT
BASED ON AGE

Knowing that the ADEA prevents employers from discrim-
inating against older workers in favor of younger workers
begs the question of whether the opposite is true. Can
employers treat employees who are older more favorably
than younger employees because of their age under the
ADEA?

As a matter of fact, they can under the federal law. As
the United States Supreme Court explained in a case from
2004, the ADEA is designed as a remedy for unfair prefer-
ence based on relative youth, not relative age. It protects
older workers against younger workers, but does not pro-
tect younger workers against older workers. And that is
true even if the younger employees are over the age of 40
and thus within the protected age group. Note, however,
that the ADEA does not require employers to prefer older
individuals, and it does not affect applicable state, munici-
pal, or local laws that may prohibit such preferences.

When most employers think of harassment, they think of
sexual harassment. But employers are seeing more and
more claims of harassment based on other protected cate-
gories (i.e. race, color, age, national origin and religion).
Unlawful harassment occurs when an employee experi-
ences age-based words or actions that are unwelcome,
offensive and so severe or pervasive that they alter the
employment conditions and create an abusive or intolera-
ble working environment.

No adverse action is required to show a hostile work
environment harassment based on age, only a showing of
actions or conduct causing a hostile work environment.
The same type of comments and conduct that support
claims for age discrimination can also support a claim for
age harassment.



RETALIATION

Age harassment claims are still less frequent than
other types of harassment claims and it is not entirely
clear that the ADEA allows them. As with Title VII, the
ADEA does not specifically reference harassment, only
discrimination. However, some courts have allowed age
harassment claims under the ADEA. In addition, several
state statutes specifically prohibit harassment based on
age. Employers should therefore be aware that even if an
employee does not suffer an adverse employment action
because of his or her age, he or she may still be able to
sue the employer for age harassment based on age-based
comments and conduct.

As with all discrimination laws, the ADEA would not be
complete without another type of protection for employ-
ees — protection against retaliation. In general, retalia-
tion provisions under any discrimination statute
encourage employees to report unlawful acts and to exer-
cise their rights under the law.

The ADEA is no exception. Employers cannot fire or
take any adverse action against employees who complain
about age discrimination. Nor can you take any action
against an employee who files an administrative charge,
arbitration claim or civil lawsuit against an employer for
age discrimination. Last, but certainly not least, the
ADEA makes it illegal to retaliate against an employee or
applicant for testifying or participating in an investiga-
tion, proceeding or lawsuit involving age discrimination,
whether brought by the employee or another employee.




SPECIAL
CONSIDERA-
TIONS

AND UNIQUE
SITUATIONS

A. Benefits

The OWBPA specifically prohibits employers from denying
benefits to older workers. An employer may reduce bene-
fits for older workers only if the cost of providing the
reduced benefit to older workers equals the cost of provid-
ing the same benefit to younger workers.

Two cases, EEOC v. AARP and Erie County Retiree
Association v. County of Erie, recently tested this rule.
These cases came about because the Equal Employment
Opportunity Commission (EEOC), the administrative
agency that handles federal age discrimination claims,
proposed a controversial new regulation. The regulation
would have made it lawful for employers who provided
their retirees with health benefits to reduce those bene-
fits when Medicare starts, at age 65.

The EEOC argued that this regulation would encour-
age employers to establish retiree health benefit plans.
Without such a regulation, the EEOC claimed, the poten-
tial cost of retiree health benefit programs was just too
large and employers could not afford to provide such ben-
efits. With such a regulation, employers could afford to
provide retiree health benefits and would be more likely
to do so.

The Erie County Retiree Association and the American
Association of Retired Persons (AARP) disagreed. They
claimed that the new regulation was illegal under the
ADEA because it did exactly what the ADEA says employ-
ers cannot do — treated older employees less favorably
because of their age. The lawsuits asked the courts to
declare that the new EEOC regulation violated the ADEA
and prohibit the EEOC from rolling it out.

Both courts considered the issue and decided that the
new EEOC regulation violated the ADEA. These cases
ensured that the type of reduced benefit program at issue



would be treated just like all other reduced benefits under
the ADEA. They are only lawful if the cost of providing the
reduced benefits to older workers would be the same as
providing the same benefit to younger workers.

B. Early Retirement Plans

Under the ADEA, employers cannot require employees in
a certain age group to retire because of their age. That
means that having a seniority system or a benefits plan
that forces older employees to retire violates the ADEA.

Of course, an employer can have an early retirement
program that is completely voluntary and is offered to
keep costs down. But be careful in using and carrying out
any voluntary retirement plan. There is always a danger
that what an employer thinks is voluntary, is structured
and presented in such a way that employees feel it is
involuntary.

There is also a significant exception to this general
rule. The ADEA allows employers to implement manda-
tory retirement plans for a select group of individuals who
are otherwise protected. It allows compulsory retirement
plans for employees who are 65-years old, employed in
bona fide executive or higher policymaking positions for
at least two years prior to the proposed retirement date
and are entitled to an immediate, nonforfeitable annual
retirement benefit from the employer that equals at least
$44,000. The benefit can be from a pension, profit-shar-
ing, savings, or deferred compensation plan, or any com-
bination of plans. A single plan does not have to provide
the $44,000. Several plans together can provide the
$44,000.

C. Reductions In Force

Reductions in force pose a unique situation under the
ADEA. Because they usually involve a large-scale layoff, it




is more difficult to establish that any reduction of a partic-
ular employee was based on age. However, there is no
wholesale exclusion from the ADEA for adverse actions
made as part of a reduction-in-force.

Rather, the same general prohibitions against age dis-
crimination apply. This means that even if transfers or
lay-offs are part of a reduction-in-force, they are unlawful
under the ADEA if the employer intentionally discrimi-
nates on the basis of age when making those decisions,
that is, does not act age neutrally or treats younger
employees more favorably.

D. Releases Of ADEA Rights In Settlement And
Severance Agreements

Most severance and settlement agreements contain a
general release. Usually the release is a lengthy para-
graph where the employee agrees not to sue the employer
and to give up any legal claims he or she might have
against the company.

OWBPA adds special requirements for any release of
rights under the ADEA. Employers incorporating a
release as part of a severance or settlement agreement
must adhere to these unique requirements:

o the waiver of ADEA rights (or release) must be in
writing and understandable to the average person;

¢ the waiver must specifically refer to ADEA claims;

¢ the employee cannot waive the right to claims that
occur after the employee signs the agreement;

e the release must be supported by a benefit that the
employee is not already entitled to (e.g., cannot ask
for a release of ADEA claims in exchange for
COBRA benefits since the employee is already enti-
tled to COBRA benefits);



¢ employees must be advised in writing to talk to a
lawyer before signing the agreement;

¢ employees signing an individual agreement must
have 21 days to consider a proposed written
release; and

¢ employees must have seven days to revoke the
agreement once he or she signs it.

These last two provisions often cause some confusion.
To comply with these provisions, an employer must leave
the settlement or severance offer open for 21 days. But
the employee is free to sign the agreement before the
21-day period expires. Once the employee signs the
agreement — whether on the first day of the 21-day open
acceptance period or the 21st day — the employee must be
given seven days to reconsider. Because of this seven-day
waiting time period requirement, severance or settlement
agreements for individuals 40 or older must be drafted so
that they do not become effective until after the seven-day
waiting period has passed.

Employers seeking a waiver of ADEA rights as part of
an exit incentive or other employment termination pro-
gram offered to a group or class of employees must com-
ply with slightly different requirements. Under those
circumstances, you must provide employees with 45 days
instead of 21 days to consider the agreement. And you
must provide the following disclosures to the employees
in the group at the beginning of the 45-day offer period:

e the class, unit or group of individuals covered by the
program;

¢ any eligibility factors for the program;

e any applicable time limits for the program;
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e the job titles and actual ages of all individuals eligi-
ble or selected for the program; and

e the ages of all individuals in the same job classifi-
cation or organizational unit who are not eligible
or selected for the program.

EEOC regulations on the ADEA make the disclosures
even more rigorous by requiring that employers: 1) break
down age, grade and subcategory information, 2) distin-
guish between voluntary and involuntary terminations
and 3) provide the information to the whole decisional
unit.

Failure to comply with OWBPA’s requirements can
invalidate the ADEA release.

It is one thing to understand what the ADEA says. But it
is another thing to understand what the ADEA means for
your day-to-day operations and to understand how even
seemingly small actions and words can lead to large
issues of age discrimination. Although no text could pos-
sibly address the countless situations where ADEA con-
cerns come into play, the following practical guidelines
provide some context for how the ADEA affects employ-
ment decisions and the workplace.

A. Job Postings And Advertisements

Under the ADEA employers cannot include age prefer-
ences, limitations or specifications in job notices or
advertisements. The italicized words and phrases are
examples of job language to avoid because they may sug-
gest an intent to discriminate based on age:

¢ “Looking for motivated, young self-starter!”



e “Only under age 35 need apply.”

e “Position for individual age 25-35.”

e “It’s any girl’s dream job...”

e “Youthful face needed for customer relations.”

e “The perfect job for new high school or college
graduates.”

e “Delivery boy wanted.”

You should also avoid words and phrases that focus on
employees under a certain age even if they are over 40,
because the ADEA also protects against age discrimina-
tion within the protected class of employees. The itali-
cized words or phrases are potentially problematic for that
reason:

e “Applicants between age 40 to 50 only.”

e “Having a midlife crisis? Ready for a career
change?”

o “If your kids have just left for college and you're
ready to return to work, this is the job for you!”

B. Job Applications And Interviews

Contrary to popular belief, the ADEA does not absolutely
bar an employer from asking job applicants how old they
are or what their birth date is. But there are at least three
reasons why you should not ask for such information.
First, such inquiries are closely scrutinized by the EEOC.
Second, asking about age may dissuade older workers




from applying for a position. Third, it is difficult to dis-
criminate against someone based on their age if you do
not know what the applicant’s age is.

Limiting age-related inquiries is consistent with a
more general rule for applications and interviews — ask the
question you need the answer to not just any question that
will give you an answer.

The most obvious question to avoid on applications and
interviews is how old an applicant is. Avoiding age-based
questions also means you should not ask for birth dates.
You do need to know how old someone is to determine if
they are legally able to work. But while that’s true, learn-
ing that information does not require asking an applicant
how old they are — only if they are over 18. Applicants can
answer that question with a simple “yes” or “no,” without
revealing their age.

Any other questions that would tend to reveal age are
equally problematic. Instead of asking when someone
graduated from high school, simply ask whether someone
graduated from high school. Asking when someone gradu-
ated from high school is a question that will give employ-
ers the answer, but will also reveal information that
employers do not necessarily want to know.

C. On-The-Job Comments

You should also avoid age-based comments in the work-
place. Even a few offhand comments based on age may
create an inference of age discrimination. This is espe-
cially true if the comments are critical of older employees.
But it is also true of comments that praise youth or
younger workers. The problem with both types of com-



ments is that they show both an awareness of age and an
age-related preference.

While stereotypes are difficult to ignore, ensuring that
decision-makers recognize the risks of stereotyping older
employees will help avoid age discrimination.

Example:

Bill is a supervisor. He is convinced that older employ-
ees are not technologically savvy or inclined. As a result,
Bill assumes that Jeffrey, age 61, is not interested in
attending a new computer training session and does not
invite him.

By giving in to stereotypes about older workers, the
supervisor has now denied the older employee a job bene-
fit. But there is another problem. Without the skills from
the training, the older employee may have a difficult time
completing computer-related tasks as quickly as the
younger employee who did attend the training. A simple
stereotype about an older worker has now led to a much
larger problem.

D. Changes In Company Identity And Culture

Problems also often arise when employers try to reinvent
or change company identity or culture. There are numer-
ous reasons why employers push for a company image or
culture change. They may want to promote innovation,
improve efficiency, recruit new talent, boost morale, break
down formal barriers, harmonize the work environment,
modernize company policies and practices or motivate
employees. But the descriptions companies tend to use to
describe the types of changes often include words like




young, youthful, fresh, new, cool, progressive, cutting edge,
forward-looking, evolutionary, modern, liberal, hip or con-
temporary.

Many of these words have strong connotations of youth.
Because of these associations, employees who are treated
adversely during such a culture shift are likely to feel that
the treatment is based on their age. Often without realiz-
ing it, the employer has opened the door to an age discrim-
ination claim.

To avoid this problem, use caution in deciding how to
convey a culture shift. Any company memos, strategies
and business plans seeking to implement such changes
should be carefully drafted to avoid ostracizing older
employees or encouraging managers or supervisors to take
any action against older employees.

E. Adverse Action Decisions

Employers should treat employees 40 and older the same
as they would any other employees. The same perfor-
mance standards should apply. The same work rules
should apply. And employers should conduct the same
evaluations for purposes of promotions, training and new
opportunities with older employees as they do with
younger employees.

While it may be difficult not to think about how soon an
employee may be retiring, how long they could work for the
company, or how they might compare to a younger worker,
you must avoid allowing any such considerations to affect
your employment decisions.



F. Retaliation

Take all steps necessary to ensure that an employee who
complains about age discrimination, files a complaint or
claim of discrimination or otherwise participates in a law-
suit, charge or investigation of age discrimination is not
retaliated against.

To avoid problems, you should determine if the
employee has recently made any complaints, particularly
about age discrimination, before taking an adverse action
against an employee. If so, then ensure that the adverse
action is not being made because of such complaints.

y increasing awareness about age discrimination in
employment and recognizing the situations where age
discrimination often arises you can avoid both actual age
discrimination and any unintended appearance of age
discrimination. Doing so ensures that your workplace is
a friendly environment for all workers no matter how
young or old they may be.

For further information about these contents, contact any office of
Fisher & Phillips, LLP or visit our website at wwuw.fisherphillips.com
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