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WHITE HOUSE REVIEWING 

OSHA’S COVID-19 EMERGENCY 
STANDARD
What should employers expect from COVID-19 regulation and/or 
enforcement?

By Todd B. Logsdon 

There were campaign promises. 
There was even an Executive 
Order. But so far, no Emergency 

Temporary Standard (ETS) from OSHA 
addressing COVID-19. So, what’s the 
status and what can we expect? For bet-
ter or worse, the process began mov-
ing forward in late April when Labor 
Secretary Marty Walsh announced that 
the Department of Labor (DOL) would 
send a draft ETS to the White House 
for review. This is standard procedure 
for such regulations. White House of-
ficials were expected to take about two 
weeks to review the proposal. That 
means an ETS could well be in place 
by the time this article appears in June. 
However, with vaccination rates up and 
COVID-19 infections steady or falling 
in much of the U.S., the administration 
has allowed more time for labor and 
business groups to weigh in on the new 
standard. The Office of Regulation and 

Regulatory Affairs (OIRA) had sched-
uled at least 30 meetings through May 
24. In congressional testimony on April 
28, Secretary Walsh said there’s no firm 
timetable for issuing the rule. “The 
OIRA process can vary, but we can’t 
give you a predicted deadline,” he said. 
The Centers for Disease Control and 
Prevention’s (CDC) May 13 announce-
ment that people who are fully immu-
nized against COVID-19 can forgo 
masks and social distancing could fur-
ther weaken OSHA’s case for an ETS. 

WHAT’S ALREADY 
HAPPENED?

A common criticism of President Don-
ald Trump (R) by then candidate Joe 
Biden (D), was about Trump’s handling 
of the pandemic and specifically about 
workplace safety related to COVID-19. 
Pressure began early in the pandem-
ic for OSHA to issue an Emergency 

Temporary Standard (ETS) addressing 
COVID-19 in the workplace. Lawsuits, 
ultimately unsuccessful, were filed 
against OSHA in an attempt to force an 
ETS. No ETS was implemented during 
the Trump administration. President 
Joe Biden appeared to be making good 
on his promises in his first full day as 
president when he issued an Executive 
Order to the federal Department of La-
bor and OSHA. 

Specifically, Biden’s executive order 
directed OSHA to issue updated guid-
ance regarding COVID-19 and to eval-
uate and decide whether OSHA needs 
to issue an Emergency Temporary 
Standard (ETS) regarding COVID-19, 
and if it determines that one is needed, 
to issue it by March 15. OSHA satisfied 
parts of the executive order by issuing 
updated COVID-19 Guidance on Jan. 
29. It also issued a National Emphasis 
Program (NEP) focused on COVID-19 
on March 12, directing how OSHA is 
to select workplaces for inspections. 
Conventional wisdom held that OSHA 
would determine an ETS was need-
ed and would issue one on or before 
March 15.

At least four other states (Virginia, Cal-
ifornia, Oregon and Michigan) already 
have issued an ETS, and one of those has 
become permanent (Virginia). With no 
ETS from federal OSHA, other states 
are contemplating taking steps to reg-
ulate COVID-19 in the workplace, in 
addition to the myriad state executive 
orders and public health orders that 
have existed, in varying forms, over the 
last year. This has led to a patchwork of 
requirements for employers to sift and 
sort in order to maintain compliance.

WHY THE DELAY ON THE 
ETS?

Since the executive order was issued, 
Biden nominated Walsh (D), a for-
mer Boston Mayor, as labor secretary. 
The Senate confirmed him to that 
post. Shortly after beginning at the 
Department of Labor (DOL), Walsh 
pressed “pause” on the development 
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of the ETS. Reportedly, Walsh asked 
for the delay because he is seeking an 
update on the current state of things 
from the Centers for Disease Control 
and Prevention (CDC), which could 
affect the analysis of the disease. Ad-
ditionally, the review is reportedly 
focused on the status of vaccinations 
and the virus. At that time, the rollout 
of vaccines was increasing by the day. 
This naturally raised the question as to 
whether the results of the review will 
cause OSHA to question the need for 
an ETS. OSHA will only authorize an 
ETS when the agency finds that work-
ers “are in grave danger due to expo-
sure to toxic substances or agents…and 
that an emergency standard is needed 
to protect them.” 

The DOL likely expects legal chal-
lenges to any new ETS. Since courts 
have previously rejected the efforts by 
organized labor to sue to force OSHA 
to issue an ETS, and with the vaccines 
rollout, there may be a strong argu-
ment that OSHA cannot meet the high 
standard required for an ETS. As a ris-
ing number of people are vaccinated, 
it could be more difficult for OSHA 
to prove workers are in “grave dan-
ger” and that an emergency standard 
is needed to protect them. OSHA may 
not want to risk losing a court chal-
lenge to the ETS. 

Since the pause button was hit, how-
ever, the use of the J&J vaccine was 
stopped for further review, and the 
news has carried reports of reduced 
vaccination rates, including vaccine 
appointments going unfilled. At the 
same time, certain states are seeing an 
increase in COVID-19 infection rates 
and hospitalizations. It remains to be 
seen how the state of the vaccine roll-
out could impact the determination of 
grave danger, but the review ordered 
by the secretary may indicate that it 
could indeed play an important role.

RESPONSE TO DELAYED 
ETS

Not surprisingly, organized labor and 
progressive politicians have criticized 
the delay in issuing the ETS. This is 
not surprising since organized labor 
and its allies have been demanding an 
ETS since April of last year, including 
the aforementioned unsuccessful law-
suits to force OSHA under the Trump 
administration to issue an ETS. Far 
from going away, the pressure from 
the left continues to mount. On April 
25, the New York Times ran an opinion 
piece calling on President Biden to is-
sue the ETS to protect workers. Click 
bit.ly/CovidETS for details.

Congress has weighed in as well. Dem-
ocrats in the U.S. House of Represen-
tatives are upset that there is no ETS 
more than three months after Presi-
dent Biden’s executive order, and more 
than a month after the initial deadline. 
They’ve demanded answers from the 
Biden administration. The Education 
and Labor Committee’s Subcommittee 
on Workplace Protections postponed 
(without comment) an April 30 hear-
ing with officials from the DOL and 
the National Institute for Occupational 
Safety and Health (NIOSH). Republi-
cans on the committee called this move 
“preplexing.”

WHAT AN ETS COULD 
INCLUDE

Speculation early in the discussions of 
the ETS was that any proposal from 

OSHA would track the recent updated 
guidance and/or the Virginia OSHA 
regulation. This regulation was more 
acceptable to the business communi-
ty than the more onerous California 
OSHA emergency regulation. That 
speculation shifted when President 
Biden nominated Doug Parker to be 
the Assistant Secretary of Labor for Oc-
cupational Safety and Health. 

Parker has led the California Division 
of Occupational Safety and Health 
(Cal/OSHA) since 2019 and has made 
a name for himself prioritizing work-
place safety through aggressive en-
forcement tactics. If confirmed by the 
Senate, Parker would fill a position that 
has been vacant since January 2017, 
having never been filled during the 
Trump Administration. California has 
outpaced the federal government and 
other states when it comes to setting 
strict pandemic-related safety rules, and 
one can imagine that Parker will bring 
the same thought process to his leader-
ship of OSHA. That could mean addi-
tional reporting requirements and en-
forcement mandates, such as requiring 
employers to pay staff who test positive 
for COVID-19 and must quarantine.

BOTTOM LINE—$136K FINE, 
EVEN WITH NO ETS

While OSHA has delayed issuing the 
COVID-19 ETS, OSHA has by no 
means ruled out issuing an ETS. Mean-
while OSHA still can conduct inspec-
tions and issue citations for safety issues 
related to COVID-19. So, employers 
should stay currrent on OSHA and 
CDC guidance to protect employees 
and avoid OSHA citations related to 
COVID-19. TS

TODD LOGSDON is a partner with 
the law firm of Fisher & Phillips, 

Louisville, KY. He co-chairs its National 
Workplace Safety Practice Group. 
Contact him at tlogsdon@fisherphillips.com 
or 502.561.3971.

EMPLOYERS COULD 
FACE ADDITIONAL 

REQUIREMENTS FOR 
IMPLEMENTING WRITTEN 

COVID-19 PLANS, 
MASK MANDATES, 

ADDITIONAL REPORTING 
REQUIREMENTS FOR 

POSITIVE COVID-19 CASES 
IN THE WORKPLACE 
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