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Businesses that utilize contractors or franchise out their 

brand may soon get some clarity about when those 

arrangements make them “joint employers” under federal 

minimum wage, family medical leave, and migrant worker 

laws. The US Department of Labor just released a proposal 

today outlining its approach to joint employer liability under 

a trio of laws, setting up a test that will give companies 

greater flexibility and less risk when entering into business 

relationships. The proposed four-factor analysis focuses 

on the amount of control a business exercises over its 

contractors, franchisees, and other entities. Here’s everything 

you need to know about joint employer status from the DOL 

and how you can prepare for the potential new rule.

What Does the DOL Want 
to Do?
The Wage and Hour Division’s proposed rule will revisit the 

standard for determining whether multiple businesses are 

legally responsible for compliance with minimum wage and 

overtime pay, child labor limits, and other requirements under 

the Fair Labor Standards Act (FLSA). It also would apply to 

enforcement actions brought under the Family and Medical 

Leave Act (FMLA) and the Migrant and Seasonal Agricultural 

Worker Protection Act (MSPA).

The proposal largely mirrors the Trump administration’s 2020 

rule, which was subsequently blocked by a court. It recognizes 

two forms of joint employment: vertical and horizontal.

•	 Vertical joint employment, which is far more common, 

exists where the worker has an employment relationship 

with one employer (such as a staffing agency, 

subcontractor, or labor provider) and an intermediary 

business contracting with that employer receives the 

benefit of the employee’s labor.

•	 Horizontal joint employment occurs when related 

entities employ the same worker such that their hours 

worked must be aggregated. 

For vertical joint employment scenarios, the DOL proposal 

sets out a multi-part test to weigh how much control one 

business has over the other entity’s employees.

The test considers whether the business:

1.	 Hires or fires the employee

2.	 Supervises and controls the employee’s work schedule 

or conditions of employment to a substantial degree

3.	 Determines the employee’s rate and method of 

payment –and–

4.	 Maintains the employee’s employment records.
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The proposal emphasizes that “no single factor is 
dispositive” in determining joint employer status and that the 

determination depends “on all of the facts in a particular case.” 

While other factors outside of the four factors identified 

above may provide some relevancy to the analysis, the 

proposed rule is clear that the four primary factors carry the 

most relevance and, if joint employer status is clear based 

upon the four factors, then other factors are unlikely to play a 

role in determining whether two entities are joint employers.

What’s New in The Proposal
One significant difference from the previous Trump 

administration rule is that the right to control one of these 

factors is relevant to the joint employment analysis, whether 

a business exercises that right or not. Historically, the 

right to control hasn’t been indicative either way of a joint 

employment relationship. However, the proposal expressly 

provides that actual control is much more relevant to the 

analysis than the mere reserved right to control.

For example, if an employer contractually has the right 

to hire or fire an employee, but never exercises this right, 

this is much less relevant to the joint employer analysis (as 

compared to an employer that has the right to do so, and in 

fact does regularly hire and/or fire employees).   

In welcome news for franchises, the proposal clarifies 

that franchisor status is also not necessarily relevant to 

determining joint employer status, nor is providing form 

documents to ensure compliance with the law, or requiring 

that vendors or franchisees follow worker safety and 

minimum wage laws.

Dave Dorey, a partner in FP’s DC office and key member of 

our Government Relations Practice Group, noted that this 

language makes clear that “simply providing certain benefits 

or standards to their franchisees, is not relevant to whether 

a franchisor is a joint employer of the franchisees’ employees.”

What Does This Mean For 
Your Business?
Providing the same standard for joint employment under the 

FLSA, the FMLA, and MSPA will provide clarity for employers 

and consistency between various statutes that are all 

overseen and enforced by the Department of Labor.

“More than anything, employers want clarity on how to 
comply with the law,” said FP’s Marty Heller, a partner in the 

firm’s Atlanta office and member of the firm’s Wage and Hour 

Practice Group. “This proposed rule provides employers with 

a framework to ensure that they do not inadvertently find 

themselves in a joint employer relationship.”

While the proposal would provide bright lines around the 

federal DOL’s enforcement approach, employers will still be 

navigating a patchwork of joint employer rules at the state 

level, Dorey cautions. Any permanent national change would 

require legislation from Congress.

“It’s important that entities understand the local rules 
where they operate,” Dorey emphasized, “because whatever 

enforcement the department is doing under this rule, it 

doesn’t change what states are going to do.”

Current Joint Employer 
Standard
This isn’t the first time a Trump-led DOL has regulated on joint 

employer status. In 2020, the DOL finalized a joint employer 

rule that was lauded by businesses because it required them 

to exercise “actual” control. An entity must oversee hiring, 

firing, supervising, setting pay rates, and maintain employment 

records to be deemed a joint employer under the standard. 

The rule also clarified that theoretical control was not enough 

to establish a joint employment relationship. Together, this 

approach made it much harder for businesses to be on 

the hook for alleged minimum wage or overtime violations 

committed by their contractors or franchisees.
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That 2020 rule was struck down by a NY federal judge 

roughly six months after it took effect and then rescinded 

altogether by the Biden DOL in 2021. The Biden-led wage 

division never issued another official joint employer rule, 

instead taking a “totality of the circumstances” approach 

and returning to prior case law on the issue. This new rule 

would give the DOL’s Wage and Hour Division a consistent 

standard to apply when investigating and pursuing 

enforcement actions.

For now, businesses have had to rely on differing joint 

employer tests across different legal jurisdictions. Companies 

in one federal district court may be subject to a certain 

test, while others are subject to a different analysis. While 

varying standards may still apply by jurisdiction – even after 

a new rule is finalized – the DOL’s rule will serve as a helpful 

compliance roadmap for many businesses.

FP’s Heller says that while the “proposal is very similar to the 

rule floated by the first Trump administration that was struck 

down by a court before being rescinded once Biden took 

office,” there are “key changes to this version that make this 

one more likely to stick.”

What’s Next?
If finalized, the rule will provide much needed clarity, factors, 

and examples of when entities can be found to be “joint 

employers” for purposes of the FLSA, FMLA and MSPA. But, 

even with more predictability around the DOL’s approach, 

employers should still ensure their contracts, policies, and 

procedures are reviewed by legal counsel.

The public will have 60 days to comment on the proposal. 

Then, the DOL will have to review the thousands 

of comments that are likely to be submitted on the 

rulemaking docket and prepare responses as part of the 

final rule. The agency may also make changes to the rule 

based on public input.  
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Will We See Legal Action to 
Block or Delay the Rule?
Employers might feel skittish about the prospects of a 

court delaying or blocking the rule at the eleventh hour, 

especially after the 2020 rule was sidelined by a court before 

it could take effect. This is especially concerning given the 

fact that federal courts no longer must defer to agencies’ 

interpretations of the law following the Supreme Court’s 2024 

ruling in Loper Bright Enterprises v. Raimondo. That decision 

instructed federal judges to “exercise their independent 

judgment” when determining whether a federal agency has 

properly interpreted the law. With that precedent, it’s much 

easier for judges to toss out agency rules, creating a potential 

threat for the future of any federal rule.  

However, a separate SCOTUS decision from 2025 

significantly limited the ability of federal district court judges 

to issue nationwide injunctions – now coined “universal” 

injunctions – that have been used to block actions taken by 

federal regulatory agencies. Which means that any court that 

takes issue with this joint employer rule won’t necessarily be 

able to block it from taking effect across the country. We’ll 

track any litigation that emerges to challenge the proposed 

rule and provide updates as necessary.

3 Steps to Take Now
As we wait for the rulemaking process to unfold, there are 

a few proactive measures you can take to prepare your 

business for potential changes:

1.	 Consider submitting a public comment on the rule. 
If your business supports the changes proposed by the 

Trump administration, positive comments can support 

the DOL’s justification for the rulemaking. You may also 

want to identify provisions that are problematic for 

your business or will still lead to uncertainty. Reach out 

to our FP Gov Team for guidance and best practices.

2.	 Review your contracts, franchise agreements, and 
vendor agreements for potential joint employer liability 

if you haven’t conducted a review recently. Contact 

your FP legal counsel for assistance in identifying these 

potential risks.

3.	 Familiarize yourself with state and jurisdictional 
rules. As mentioned above, different district courts 

apply different joint employer tests. It’s unclear how 

deferential the courts will be towards any DOL joint 

employer rule following the SCOTUS precedent in 

Loper Bright. Some states, including California and 

New York, use their own joint employer tests that are 

broader than the proposed rule. Consult with legal 

counsel to better understand these location-specific 

rules and if they apply to your business.

Conclusion
Fisher Phillips will continue to monitor the DOL’s joint 

employer rulemaking process. Make sure you are subscribed 

to Fisher Phillips’ Insight System to get the most up-to-date 

information directly to your inbox. For further information, 

contact your Fisher Phillips attorney, the authors of this 

Insight, or any member of our Wage and Hour Practice Group.
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David R. Dorey, Partner, Fisher & Phillips LLP
Dave Dorey is a seasoned labor and employment attorney with more than a decade of experience guiding clients through complex workplace 
issues and high-stakes litigation. Bringing unique insights from his distinguished service in the federal government, including as Counsel to the 
Solicitor at the U.S. Department of Labor and Chief of Staff for Strategy, Policy and Plans at the U.S. Department of Homeland Security, he 
represents businesses across industries – including trade associations, nonprofits, technology companies, construction and agriculture firms, and 
consultancies – on the full spectrum of labor and employment matters. Dave has particular experience in handling administrative law matters 
including engaging in agency rulemaking processes and both challenging and defending agency rules.

Before joining Fisher Phillips, Dave led the Labor & Employment Practice Group at a full-service business law firm. A practical problem 
solver and trusted advisor, Dave regularly counsels clients on employment policies, regulatory compliance, workplace investigations, and risk 
management, and represents them in administrative proceedings, rulemaking and other administrative law challenges, and litigation involving 
wage and hour claims, noncompete and trade secrets disputes, class actions, and allegations of employment discrimination. His practice spans 
federal and state trial and appellate courts, as well as administrative tribunals.

Dave’s government background, which also includes service as Deputy Chief of Staff for Operations at the U.S. Department of Commerce, 
lends him a deep understanding of regulatory and administrative processes and enables him to effectively represent clients in government 
investigations, rulemaking challenges, and agency proceedings.

An active member of the community, Dave serves on the Board of Directors of Child Justice, Inc., a Maryland nonprofit that advocates for 
abused children. 

Marty Heller, Partner, Fisher & Phillips LLP
An experienced litigator and wage and hour guru, Marty Heller is a partner in the firm’s Atlanta office and is a core member of the firm’s Wage 
and Hour Practice Group. Marty brings together a combination of litigation abilities and detailed compliance knowledge to try to solve your 
wage and hour problems before they hit the media and your company’s bottom-line. 

Given his background, a significant portion of Marty’s practice focuses on wage and hour law, including minimum wage, overtime, timekeeping, 
and exemptions under federal law. As a member of the Compensation Audit and Counseling Services team, Marty advises clients nationwide on 
preventive issues, representing employers in government investigations, and conducting compliance audits with respect to wage practices.

Marty also maintains a heavy litigation practice, defending complex employment matters and class or collective actions. He also is a frequent 
speaker on these issues, including seminars, webinars and industry events. 

Marty also devotes much of his practice to providing effective and efficient general counseling to his and the firm’s clients, with a focus on 
resolving difficult issues to avoid litigation. When litigation cannot be avoided, Marty defends clients in discrimination and harassment claims as 
well.  

Marty has been listed in Georgia Super Lawyers – Rising Stars since 2015, and is a graduate of Leadership Cobb (part of the Cobb Chamber of 
Commerce).  

Marty is a resident of Cobb County where he resides with his wife, two children, and three dogs.

Rebecca Rainey, Legal Content Reporter, Fisher & Phillips LLP
Rebecca Rainey brings a journalist’s eye, insider policy knowledge, and deep connections within the federal labor and employment landscape to 
the firm’s content and thought leadership initiatives. With years of experience reporting on workplace regulation, litigation trends, and the inner 
workings of the Department of Labor, she adds a unique dimension to our team’s ability to deliver timely, strategic insight to employers.

Before joining Fisher Phillips, Rebecca served as a Senior Reporter at Bloomberg Law, where she led coverage of the U.S. Department of Labor 
and tracked developments shaping labor and employment policy nationwide. She regularly interviewed business leaders, government officials, 
and attorneys, and her reporting became a go-to resource for legal professionals navigating regulatory change. Earlier in her career, she covered 
employment and immigration issues for Politico Pro and authored the Morning Shift newsletter, where she developed a reputation for breaking 
news and translating complex developments into practical takeaways for readers.

Based near Washington, D.C., Rebecca maintains strong relationships with agency insiders, policymakers, and industry stakeholders – access 
that helps inform her reporting and gives our clients visibility into the forces shaping the workplace legal landscape. She collaborates closely 
with other members of the firm’s Content Team to help expand the scope, depth, and reach of Fisher Phillips’ thought leadership offerings.
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