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Why Would ICE Be At The Worksite? Raids vs. Audits

= |[CE may come to the worksite to:

e Start an I-9 audit (Document will be called
“Notice of Inspection”);

 Workplace raid — must have a judicial warrant;

* Detain a specific person — must have a judicial
warrant.
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DHS Raids - ICE vs. CBP

= |CE and CBP are both agencies of the Department of Homeland Security

CBP ICE

Enforces customs and immigration law  Enforces customs and immigration laws

at and near the border at the border as well as in the interior of
the United States. ICE is typically the
agency involved in worksite
investigations (I-9 and related)

Activity usually centers around Investigations target unauthorized
individuals who committed criminal employment as well as individuals who
activity have committed criminal activity

in
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What protections are available?

= Employers and employees have rights under law, regardless of status

« 4™ Amendment — protects people against unreasonable search and seizure of their home,
person and belongings

« 5" Amendment - right to remain silent

= Worksite Raids must be accompanied by a Judicial Warrant signed by a judge and
give a specific scope of search and seizure.

= Home Searches must also be accompanied by a Judicial Warrant

= Warrants

* An administrative warrant authorizes an ICE agent to make an arrest or seizure, but not to
search

* An ICE warrant does not authorize an ICE agent to enter a private space or home without
consent

* An ICE warrant does not provide probable cause of a crime or meet Fourth Amendment
requirements for arrest
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Sample Warrants
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Preparation

Immigration Point Person

= Assign a staff member as the primary contact for all DHS/ICE/CBP correspondence.

= Ensure all employees are aware of who this person is and how to contact them.

Employer Policy and Action Plan

= Establishes expectations; confirms that the company does not obstruct or evade ICE; states that the company will
comply with lawful requests while also protecting employee rights within the bounds of the law.

= Provides a defined chain of command, step-by-step instructions for employees during a raid, and immediate

contact information outside counsel.

Employee Awareness and Communication

= Train employees to immediately notify the Immigration Point Person in case of any contact from DHS/ICE/CBP.

= Provide clear instructions on workplace rights and responsibilities in case of a raid.

Workplace Signage and Access Control
= Ensure proper signage is displayed on all private and non-public workspaces.

= Restrict unauthorized access to non-public areas unless legally required.
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ICE or CBP Arrival

Handling ICE or CBP Agent Arrival

= Ask agents if they have a warrant.

= |f nowarrant is presented, deny access to employees, documents, and non-public
areas.

= |[fawarrantis presented, carefully review its details.
Validating the Warrant

= Confirm itis ajudicial warrant, issued by a federal court and signed by a judge.

= |fitis an administrative warrant (issued by DHS/ICE/CBP), it does not grant access
to non-public areas.

Managing the Search and Seizure Process

= Cooperate within the limits of the warrant.
= Do notinterfere with officers' search and seizure within the scope of the warrant.

= Record details of the search, including items taken and persons spoken to or detained.
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Documenting the Activity

Documentation and Evidence Collection
= Keep detailed records of all interactions, searches, and seizures.

= Request a copy of the warrant and any inventory of seized items.

Protecting Business-Critical and Confidential Documents

= |f agents attempt to seize confidential or critical business documents, request
an accommodation to retain or copy them.

= Consult legal counsel immediately for guidance.

Post-Raid Review and Next Steps
= Conduct a debriefing with key personnel to document the event.

= Consult an immigration attorney to assess the situation and respond
appropriately.

= Provide necessary support to affected employees.

= Revise and update this action plan based on new developments or legal
requirements.
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Employvment Eligibility Verification

Employers must ensure the form instry
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Who can Work in the United States

Citizens of the United States

Noncitizen Nationals of the United States

Lawful Permanent Residents

Non-citizen Authorized to work
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Form I-9 Basic Requirements

= Forall Active Employees hired after November 6, 1986

= Section 1 -completed by employee no later than start date of
employment.

= Section 2 - completed by employer by end of third business day
after employee starts work.

= May complete form prior to start date if offer of employment is
made and accepted.

= Use Form -9 with revision date 8/1/2023 for new hires and
reverifications

 The previous version, dated "10/21/2019," was only
valid until October 31, 2023.
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Discrimination and Unfair Documentary Practices

= Employers MUST refrain from discriminating againstindividuals on the basis of actual or perceived
national origin, citizenship or immigration status

= Do notrequire specific documents or combination of documents.
= Do notrequire more or different documents than minimally required.
= Do notrefuse to accept documents that reasonably appear to be genuine.

= Employee’s choice which of the acceptable Form I-9 documents to present.
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ICE I-9 Audits

= An [-9 audit (Notice of Inspection) may arrive by mail or hand delivered by an ICE officer
= The company will have 3 days to produce the requested [-9s and other documents

= Do not waive the 3 days —take the time to prepare the submission with legal counsel

= Extensions may be requested though are not often given for more than a few days

= Arrange with requesting officer where to produce the documents — either onsite at the workplace,
via hand delivery to the officer or electronic submission

= |[f onsite inspection is required, provide the officer a place to review the documents that is separate
from major areas of operations or other documents/items that could lead to further investigations

2026 LAS VEGAS
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Penalties
= Paperwork violation fines now range between $288 to $2,861
perviolation

= Knowingly hiring or employing unauthorized workers have
fines ranging from $716 — $5,724 per employee for the first
violation.

= Second- and third-violation of knowingly
hiring/employing range between $5,724 up to
$28,619 per employee.

= Arrests and criminal convictions for knowingly hiring or
employing unauthorized workers are on the rise as well.

= (Canresultin loss of federal contracts & asset forfeiture
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FormI-9 Resources

It is unlawful for employers to knowingly hire or
continue employing individuals who are not authorized
to work in the United States.

-9 M-274 Manual:

https://www.uscis.gov/i- 9-central/form-i-9-
resources/handbook-for- employers-m-274

USCIS I-9 Central:
https://www.uscis.gov/i-9-central

2026 LAS VEGAS
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Self-Audit — Getting Started

= Generate a list of all current employees and terminated employees
for the last 3 years.

* |Include name, date of hire, date of rehire, date of termination
and distinguishing fact (SSN or DOB).

= Pull I-9 forms for all current employees first.

= Make sure that you have an [-9 form for each employee on the list.

= Make a note on the list if an [-9 form is missing for a particular
employee.

= For current employees with missing I-9s, complete new |-9 on
current version of the Form |-9 and current dates.

= Run E-Verify Report to find any current employees with “Final Non-
confirmations” who are still working.
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Self-Audits - Continued

= Correcterrors, as allowed, on each form.

= Section 1 - Employee makes corrections.

= Section 2 - Employer makes corrections.

= Strike a line through errors — do not use White Out or Liquid Paper. Must be transparent. Do NOT
backdate.

= All corrections should be initialed/name written, dated, and include the words “Per Self Audit” by
the internal company -9 auditor

= Electronic system should have audit trail for corrections
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Most Common I-9 Mistakes

= Section 1 —Work status box not checked.

= Section 1-DOB and today’s date interchanged.

= Section 2 — Start date missing.

= Section 2 — Issuing authority missing for document.

= Section 2 - More documents requested/listed than required.

= Supplement B—-not completed in timely manner before work
authorization expires
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Correcting Form -9

Missing Forms

= [fyou discoveryou are missing the Form [-9 for
an employee:

e/

e Complete a new one immediately

* Give the employee the current version of the
Form [-9

 Use current date on signature lines and
original start date in section 2
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Correcting Form -9

Correcting Mistakes

= |fyou discover a mistake on Form |-9, correct the existing
form

* Section 1-Employee makes corrections.

e Section 2-Employer makes corrections.

™S

= Strike a line through errors — do not use White Out or
Liquid Paper. Must be transparent. Do NOT backdate.

= Allcorrections should be initialed/name written, dated, and
include the words “Per Self Audit” by the internal company
-9 auditor
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Example of Audited I-9 with Corrections

business days r

Section 2. Er;lfloﬁ‘,:er Review and Verification: Employers or their authorized representative must complete and sign Section 2 within three
er the employee's first day of employment, and must physically examine, or examine consistent with an alternative procedure

authonzed by the Secretary of DHS, documentation from List A OR a combination of documentation from List B and List C. Enter any additional

documentation in the Additional Information box; see Instructions.

Document Number (if any) | Y SC1630050023

DL250€68 265746765

Expiration Date (if any) 12/01/2023

120012026 NTA

List A R List B AND ListC
Do t Title 1 iver's Li i i

cumen EAD Card Dgiver's License / g&cl\al Security Gard/ e
Issuing Authority Uscils Stat M d S55A \/ Audit M.

081712023

Document Title 2 (if amy)

Additional Information

Issuing Authority

Document Mumber (if any)

Expiration Date (if any)}

Document Tithe 3 (if any)

Issuing Authority

Diocument Mumber (if any)

Expiration Date (if any)

Check here if you used an alternative procedure autharized by DHS to examine documents.

Certification: | attest, under penalty of perjury, that (1) | have examined the documentation presented by the above-named
employee, (2) the abovelisted documentation appears to be genuine and to relate to the employee named, and (3) to the
best of my knowledge, the employee is authorized to work in the United States.

First Day of Employment

(mmiddiyyyy):
08/17/2023

Last Mame, First Name and Title of Employer or Authorized Representative Signature of Employer or Authorized Representative Today's Date (mmdddhyyyy)
Johnson, Michael - VP Human Resources CQ‘)\«AJ'-—‘—’ 08/16/2023
Employer's Business or Organization Mame Employer's Business or Organization Address, City or Town, State, ZIP Code
TM Engineering 1000 Larimer Street, Denver, CO 80202

For reverification or rehire, complete Supplement B, Reverification and Rehire on Page 4.
Foween T.0 Fditinn O3 Paga 1 nfd
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Storage

You must have a Form |-9 on file for all current employees:
= Keep |-9s separate from personnel files

= Store Forms -9 securely in a way that meets your business needs — on site, off-site,
storage facility

= |[f saving electronically, be sure that electronic system complies with USCIS electronic storage
requirements

= Store copies of documents with the Form [-9
= Ensure that only authorized personnel have access to stored Forms [-9

= Make sure [-Os are able to be produced within three days of an audit
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Retention

= Once employee terminated, you must retain -9 form
for:

 Atleastthree years from date of hire; or

 Atleast oneyear from date of termination;

* Whichever date is later.
= Once retention requirements met, purge form.
Calculate how longto retain an employee’s Form -9 once
they end employment:

* |ftheyworked for less than two years, retain their form
forthree years after the date you entered in the First Day
of Employment field.

OR

* |fthey worked for more than two years, retain their form for
one more year after the date they stop working for you.

EXAMPLES:

= John Smith (Hired Nov. 1, 2019,
terminated May 5, 2020): John worked for less than 2
years, keep his form for 3 years, until 11/01/2022

= Betsy Ross (Hired Nov. 1, 2002, terminated May 5,
2020): Betsy worked for more than 2 years, keep her
form for one more year, until 05/05/2021
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COMPLIANCE
TIPS FOR
EMPLOYERS




8 Best Practices for Employers to Maximize Compliance

The Form I-9 remains deceptively simple. Any time a one-page form requires eight pages of instructions, two
supplements, a 146-page handbook on how to complete the form, and the potential for significant monetary and
criminal penalties, it will continue to present a significant compliance challenge for employers.

Here are eight steps you can take to create a culture of compliance:
1. Provide updated training for all managers, human resources personnel, and staff involved in the -9 process;

2. Provide updated training for all involved in the E-Verify process, including training on fraud awareness and
anti-discrimination;

. Update immigration policies in handbooks;
. Ifyour company does not have an immigration compliance policy, now is the right time to consider implementing one;

. Update internal business processes associated with [-Os and E-Verify;

o O b~ W

. Ifyour company uses an electronic |-9 provider, contact the provider now to ensure its system incorporates the new
changes and complies with DHS requirements, including audit trails;

~

. Enlist outside immigration counsel to conduct an attorney-client privileged audit of your |-9s

8. Evaluate E-Verify advantages and disadvantages with your immigration counsel to determine if your company should
take advantage of the remote verification option for E-Verify employers. B
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EMPLOYERS’
RAPID RESPONSE
TEAM: WHO WE
ARE AND HOW WE
CAN HELP




Employers’ Rapid Response Website

Complimentary checklist
available on the Employers
Rapid Response webpage:

)

https://www.fisherphillips.co

m/en/capabilities/services/im
migration/employers-rapid-
response-team-for-dhs-raids

71T T

EMPLOYER DHS/ICE RAID

PREPAREDNESS ACTION PLAN CHECKLIST

1. Immigration Point Person

Assign a staff member as the primary contact
for all DHS/ICE/CBP correspondence.

Ensure all employees are aware of who this
person is and how to contact them.

Immigration Point Person:
» Name:

+ Contact Info:

2. Employee and C ication

Train employees to immediately notify the
Immigration Point Person in case of any
contact from DHS/ICE/CBP.

Provide clear instructions on workplace rights

and responsibilities in case of a raid.

Inform employees that they should not
communicate with DHS/ICE/CBP on the
Company's behalf.

3. Workplace Signage and Access Control

|— Ensure proper signage is displayed on all

private and non-public workspaces.

l_ Restrict unauthorized access to non-public

areas unless legally required.

4. Handling ICE or CBP Agent Arrival

Step 1: Ask agents if they have a warrant.

Step 2: If no warrant is presented, deny
access o employees, documents, and non-
public areas.

|— Step 3: If a warrant is presented, carefully

review its details.

'@ All Rights Reserved, Fisher Phillips, LLP

5. Validating the Warrant

|_| Confirm it is a judicial warrant, issued by a
federal court and signed by a judge.

|_| If it is an administrative warrant (issued by
DHS/ICE/CBP), it does not grant access to
non-public areas.

6. M ing the S h and Sei Process

|_| Cooperate within the limits of the warrant.

|_| Do not interfere with officers’ search and
seizure within the scope of the warrant.

|_| Record details of the search, including items
taken and persons spoken to or detained.

7. Employee Rights and Conduct

|_| Inform employees that it is their choice
whether to answer questions from ICE
agents.

|_| Inform employees that it is their choice
whether to remain silent and request legal
representation.

8.D ion and Evid Collection

Keep detailed records of all interactions,
searches, and seizures.

Request a copy of the warrant and any
inventory of seized items.

9, Handling Arrested or Detained Employees
| | Gather details on where detained employees
are being taken.

|_| Notify legal counsel or an immigration attorney
for assistance..

10. Protecting Business-Critical and Confidential
Documents

r If agents attempt to seize confidential or
critical business documents, request an
accommodation to retain or copy them.

’— Consult legal counsel immediately for
guidance.

T1. Post-Raid Review and Next Steps

‘ Conduct a debriefing with key personnel to
document the event.

‘ Consult an immigration attorney to assess the
situation and respond appropriately.

‘ Coordinate with crisis communications team
to manage post-raid internal and external
communications and to limit risk and minimize
exposure.

‘ Provide necessary support to affected
employees.

‘ Revise and update this action plan based on
new developments or legal requirements.

Disclaimer

This material is provided for informational purposes only. It is notintended to constitute legal advice, nor does It create a client
lawyer relationship between Fisher & Phillips LLP and any recipient. Recipients should consult with counsel before taking any

actions based on the information contained within this material.

With hundreds of attorneys across the globe, Fisher Phillips advises and
advocates for employers internationally on some of the most complex and
high-profile workplace matters. We leverage our employment exparience, 1ech
and thought leadership credentials to keep our clients ready for what's next. By
understanding their business, we help them adapt faster to a faster-changing
world, realizepossibilities sooner and more effectively, and stay steps ahead
when everything is on the line.

fisherphillips.com
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Employers’ Rapid Response Team Hotline
24/7 Emergency Hotline:

In the event of an active ICE enforcement action, call us
at 877-483-7781 for immediate assistance.

DHSRaid@fisherphillips.com
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