VOL. 46, NO. 4 SPRING 2021

—Mployee Relations
Who Mugged the Ordinary Successor
Employer? A Reassessment of the U.S.
Supreme Court’s Successor Employer

Doctrine and the NLRB's Spruce Up
Decision

Clyde H. Jacob Il

A very important aspect of U.S. business and industry is mergers,
acquisitions, and the assumption of service contracts. This article
is about a unique area of these corporate actions: When one com-
pany, a successor employer, is acquiring or assuming the contract of
anotbher company, a predecessor employer, whose employees are rep-
resented by a labor union. The focus of this article is how the agency
and the courts have not followed the U.S. Supreme Court’s precedent
in this area for more than 40 years. Recent cases by the agency and
the courts have made this discrepancy more glaring, and it is time for
a return to the Court’s precedent.

he U.S. Supreme Court in 1972 in NLRB v. Burns International
Security Services' (“Burns Security” or “Burns”) cemented what has
become known under the National Labor Relations Act (“NLRA”) as the
“Successor Employer or Successorship Doctrine.”? The doctrine addresses
the circumstance of an employer, the successor, that acquires the busi-
ness or assets, or assumes an existing contract, of another employer,
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Who Mugged the Ordinary Successor Employer?

the predecessor, which has union represented employees. A successor
employer, termed an “ordinary” successor, may establish its own initial
terms and conditions of employment, different from those negotiated
by the predecessor employer in its union bargaining agreement. Burns,
however, as an “ordinary” successor had a duty to bargain with the union
once the union requested Burns to do so from the initial terms because
Burns had hired a majority of the predecessor’s work force.

The Court’s decision has language that the National Labor Relations
Board (“NLRB” or “Board”) and courts, enforcing Board orders, have
subsequently interpreted to set forth a narrow exception to the “ordi-
nary” successor rule, termed a “perfectly clear” successor. A successor
employer falling under this exception, where it is “perfectly clear” it
plans to retain a majority of the predecessor’s employees, may not estab-
lish and set its own economic terms. While not normally obligated to
adopt the actual union agreement,® the successor must accept as its own
and operate under the substantive terms of the union agreement. It must
bargain in good faith with the union over any new terms it intends to
implement and any changes to the existing terms of the predecessor’s
collective bargaining agreement.

The Court in 1987 in Fall River Dyeing & Finishing Corp. v. NLRB'
(“Fall River Dyeing” or “Fall River”) clarified that a successor employer
has no obligation to bargain with a predecessor employer’s union until it
has hired a substantial and representative complement of the predeces-
sor’s employees and there is an outstanding a union bargaining demand.

The Court’s successorship doctrine has recently been an active sub-
ject of NLRB and federal appellate court cases.” As federal courts have
routinely enforced Board orders, commonly understood tenets of the
doctrine have been eroded and muddled. The “perfectly clear” succes-
sor exception is no longer an exception. It has now grown to the point
where more often than not, it is the rule governing successorship cases,
leaving the “ordinary” successor as the exception. Successor employers,
for the most part, have much greater difficulty setting their initial terms
without violating the NLRA.

Exactly why did the Supreme Court find Burns Security an “ordinary”
successor and not a “perfectly clear” successor? The only way to deter-
mine this is to look at Court’s usage of “perfectly clear” language in rela-
tion to the facts and the full opinion in Burns Security. This article will
show that the NLRB and the courts enforcing NLRB orders have strayed
far from the Supreme Court’s rationale and holding in Burns, including
giving legal life to the “perfectly clear” exception unintended by the
Court and in violation of the NLRA.®

THE “PERFECTLY CLEAR” SUCCESSOR EXCEPTION

After establishing the rights and obligations of an “ordinary successor,”
the Court added the following sentence that has become interpreted and
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recognized as an exception to the right of a successor unilaterally to set
initial terms of employment:

Although a successor employer is ordinarily free to set initial terms
on which it will hire the employees of a predecessor, there will be
instances in which it is perfectly clear that the new employer plans to
retain all of the employees in the unit and in which it will be appro-
priate to have him initially consult with the employees’ bargaining
representative before he fixes terms.’

The NLRB in Spruce Up Corporation,® (“Spruce Up”) had it first full
opportunity to analyze and apply the Court’s successorship doctrine.
The Board held that the “perfectly clear” language created a legal excep-
tion to a successor’s right to set initial terms. The exception, applied to
circumstances where the new employer “either actively or, by tacit infer-
ence misled employees” that they would be retained without change in
their terms or where the new employer “failed to clearly announce its
intent” to establish new terms prior to inviting the employees to accept
employment.” Successors who fall into the exception may not set initial
terms and must accept the predecessor’s existing terms as their own and
bargain to change them.

Purported rationales for creating this exception was to govern suc-
cessor employer misconduct and negligence when communicating with
the employees or union of a predecessor and to protect employees in
the successorship process to ensure they had adequate time to arrange
their affairs and make a decision about either remaining or seeking other
employment.

BURNS SECURITY AS AN “ORDINARY” SUCCESSOR
EMPLOYER

Background'®

The Wackenhut Corporation (“Wackenhut”) performed plant pro-
tection services for Lockheed Aircraft Service Company (“Lockheed”)
at Ontario International Airport. On February 28, 1967,'' Wackenhut’s
employees, guards, in an NLRB election chose to be represented by the
International Union, United Plant Guard Workers of America (“union”)
which was certified by an NLRB Regional Director on March 8. On April
29 Wackenhut entered into a collective bargaining agreement with the
union, effective through April 28, 1970.

Lockheed decided to put the guard service contract out for bids, as
provided in the service contract between it and Wackenhut. On May 15 at
a pre-bid conference attended by service providers, Lockheed informed
bidders, including Burns Security, that Wackenhut’s guards were repre-
sented by the union with a contract, following an NLRB certification.
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Lockheed decided to use Burns Security for guard services, and on May
31 it informed Wackenhut of the change that was to be effective July 1.

On June 29, Burns Security recognized another union as the repre-
sentative of the unit of employees at Lockheed, the American Federation
of Guards, Local 1 (*AFG”). It accepted a collective bargaining agree-
ment with wages and terms that were less than those in the agreement
between Wackenhut and the union.

On July 1, Burns Security assumed Lockheed’s service contract. It hired
27 guards formerly employed by Wackenhut and 15 of its own employ-
ees who were transferred to Lockheed, and it announced the new, lower
wages and terms of the AFG agreement. On July 12 the union made a
bargaining demand upon Burns which declined recognition on July 24.

Burns Security’s Actions After the Award of the Service
Contract on May 31

During June, Burns Security began recruitment amongst the Wackenhut
Guards, using the AFG in the recruitment effort. A few days after June 2,
Burns operations manager and an organizer for AFG met with the princi-
pal guard of the Wackenhut employees, Elmer Reitzel, the union steward.
Reitzel was told by the AFG organizer that Burns could not live with the
union’s contract. Reitzel asked for a copy of AFG’s contract but did not get
one. The organizer told Reitzel that he would like him to get the employ-
ees to sign union authorization cards for the AFG. The organizer mailed
the cards to Reitzel, and in the latter part of June, Reitzel turned over
about 18 AFG authorization cards executed by Wackenhut employees.

Another Wackenhut guard, Thomas Ware, went to Burns’ office with
a filled out application for employment with Burns. Burns’ operation’s
manager and AFG organizer were there. Ware said he would like to
know about pay, hospitalization, and other details, but neither would
answer him. The AFG organizer repeatedly pushed the AFG authoriza-
tion card in front of Ware and told him the union was out and that he
had to sign the AFG card or not work for Burns.

Other Wackenhut guards reported similar experiences with Burns and
AFG, none of whom were advised of the new terms and who were told
that to receive a uniform and become a Burns employee they had to sign
an AFG authorization card.

As mentioned earlier, on June 29 Burns recognized the AFG as the
union to represent the Lockheed guards, and on July 1 announced for
the first time the new wages and terms of the AFG agreement.

The Unfair Labor Practices and the Court’s Decision

Burns Security was charged with violations of Sections 8(a)(1), 8(a)(2),
and 8(a)(5) of the NLRA. The NLRB held that Sections 8(a)(1) and 8(a)(2)
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were violated because Burns actively assisted the AFG in its solicitation
of Wackenhut guards, signing up guards, organizing activities, and rec-
ognizing the AFG. Burns did not challenge the Section 8(a)(2) unlawful
assistance in the court of appeals.

The NLRB also held that Burns violated Sections 8(a)(1) and 8(a)(5)
of the NLRA by failing to recognize and bargain with the union and by
refusing to honor the collective bargaining agreement that had been
negotiated between Wackenhut and the union.

Affirming the NLRB and the appellate court, the Supreme Court held
that where the bargaining unit remains unchanged and a majority of the
employees hired by the new employer are represented by a recently
certified bargaining agent, the new employer has a duty to bargain with
the incumbent union when the union requests it to do so. The Court,
however, agreeing with the appellate court, reversed the NLRB on the
imposition of Wackenhut's agreement holding that although the succes-
sor employers may be bound to recognize and bargain with the union,
they are not bound by the substantive provisions of a contract negotiated
by their predecessors but not agreed to or assumed by them.

The Court found that Section 8(d) of the Act forbade the imposition
of the substantive terms. The existence of a bargaining obligation “does
not require either party to agree to a proposal or require the making of
a concession.” While the Court’s decision in the case was 5 to 4, on this
issue the Justices agreed 9 to 0.

RECENT DECISIONS OF THE COURTS AND NLRB
Nexeo Solutions, LLC"?

Nexeo Solutions, LLC (“Nexeo Solutions” or “Nexeo”) is the recent NLRB
case that launched other recent successorship cases in which the Board
stretched to find a successor was a “perfectly clear” successor, unlawfully
setting its initial terms of employment. The decision by the Board was a
2 to 1 ruling, and as in the other recent successorship cases, the NLRB
reversed its administrative law judge (“ALJ”) to reach this conclusion.

Nexeo Solutions became a successor through a purchase and sale
agreement on November 5, 2010 of the assets of Ashland, to be effective
March 31, 2011 with operations commencing April 1, 2011. The agree-
ment set forth that Nexeo planned to retain all of Ashland’s employees,
base salary or wages would be no less favorable than those prior to
the closing date, and other benefits would be substantially comparable.
Ashland announced this information to its employees on November 7
and 8, and notified the union representing its employees on the 8th.

On February 16, Nexeo’s representative met with the union. Without
receiving a bargaining demand, Nexeo agreed conditionally to recognize
and bargain with the union prior to closing if a majority of employees
accepted the offers of employment. Nexeo communicated it would not
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accept the union bargaining agreements, not adopt as initial terms any
of the agreement provisions, and that there would be benefit changes
by Nexeo on health insurance and pension. The offer letters with the
new terms were mailed to employees on February 17, and by February
23, all of the unit employees had accepted. Thereafter Nexeo had three
bargaining sessions for a pre-close labor agreement, but the parties were
unable to reach agreement by the April 1 commencement date Nexeo
set its terms that day.

The NLRB held that Nexeo was a “perfectly clear” successor, and its
obligation to bargain triggered on November 7 when Ashland notified its
employees of the acquisition and their continued employment without
mentioning Nexeo’s changes in initial terms. Ashland was found to be an
agent of Nexeo. The language that benefits would be “substantially com-
parable” was not specific enough to notify employees there would be any
changes. While Nexeo “consulted” with the union, as set forth in the “per-
fectly clear” language in Burns, the Board held that consulting is not just
meetings but full-fledged NLRA collective bargaining which requires an
agreement or impasse before establishing initial terms, and not achieved
by Nexeo. The announcement of the specific changes in benefits in the
February 17 offer letters was too late because it induced possible adverse
reliance upon the part of employees it lulled into not looking for other
work and a lack of sufficient time to rearrange their affairs.

Creative Vision Resources, LLC'?

Creative Vision Resources (“Creative Vision”) provided “hoppers” to
the waste management industry in New Orleans who loaded garbage
trucks during their daily routes. In a 2 to 1 decision reversing its ALJ, the
Board held Creative Vision was a “perfectly clear” successor that illegally
set its initial terms. On appeal, the U.S. Court of Appeals for the Fifth
Circuit, after vacating its original decision enforcing the Board’s order
following a request for re-hearing en banc, issued a new decision, again
enforcing the Board’s order. The Supreme Court denied certiorari.

In May 2011, Creative Vision began its plan to become the succes-
sor employer to a predecessor employer who had a service contract to
supply hoppers who were union represented. From the middle of May
until its end, Creative Vision met with almost half of the 44 hoppers, 20
hoppers, passing out applications and tax forms and explaining the new
wages and terms. The predecessor had treated the hoppers as indepen-
dent contractors, ignoring its union agreement. On June 1, the service
contract with the predecessor was canceled. On June 2, Creative Vision
met with the hoppers before work began, again explaining the opera-
tions and the new terms. The hoppers accepted the new terms and then
work commenced. On June 6, the union representing the hoppers made
a bargaining demand upon Creative Vision which it declined. Of the six
hoppers who testified five said they knew about the terms either in May
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or on the morning before operation began. One said they knew and had
been talking about the new terms in May, and the union business agent
testified she received calls in May from hoppers about the new terms.

The NLRB and the Fifth Circuit held that Creative Vision was a “per-
fectly clear” successor with no right to set initial terms, as it did, and
whose bargaining obligation attached on June 1 — the day before opera-
tions commenced. There was no misleading but a failure to announce
clearly its intent to establish new terms broadly enough beyond the 20
employees when inviting them to accept employment during the May
recruitment. Even if the employees learned of the terms, Creative Vision
fell short in its communication of the terms. The NLRB and the court
held there is no requirement of a union bargaining demand to trigger
a successor’s bargaining obligation because this was a rapid transition
successorship. The Fifth Circuit went further and held that an announce-
ment by a successor on the day its operations begin is too late, since
it does not provide employees time to get their affairs in order. Relying
upon Falls River, it held that the composition of the work force “alone”
is the only principle applicable to a “perfectly clear” successor and a
union bargaining demand is not a requirement for the application of the
“perfectly clear” exception.

First Student, Inc.'*

First Student was found to be a “perfectly clear” successor by the NLRB
and U.S. Court of Appeals for the District of Columbia Circuit (“D.C.
Circuit”), wrongfully setting its initial terms when it took over a service
contract to provide student busing. Both NLRB and court decisions were
2 to 1 rulings, and the NLRB reversed its ALJ finding that First Student
was not a “perfectly clear” successor, as it did in Creative Vision and
Nexeo Solutions.

First Student submitted a bid on February 3, 2012 for a school bus
service contract for the 2012 — 2013 school year, and the school dis-
trict and First Student negotiated the contract terms over the following
three months. The drivers and monitors were union represented, and
on March 2, 2012 First Student met with most of them. All were invited,
and about 40 of the 55 employees attended. First Student announced its
forthcoming operations, the application process, its typical hiring of 80
to 90 percent of the existing work force, and the employees continued
union representation if 51 percent of them were hired, but with a new
negotiated contract. In response to a question about what the conditions
would be, First Student responded that those issues would be subject to
negotiations.

First Student and the school district reached an agreement for bus ser-
vices in early May, and it was approved on May 16 at a public meeting
to be effective July 1, 2012. Just following the meeting, First Student met
there with the union, which was present, and reported what was said
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to the employees at the March 2 meeting. Additionally, it acknowledged
the goal of hiring as many of the existing employees as it could, that it
would recognize the union if a majority was hired, and that employee
wages would remain the same.

On May 17, First Student met with the employees, described the hir-
ing requirements, and set forth its new terms and conditions. The union
made a bargaining demand the next day on May 18. The hiring process
began, and, by August 17, a majority of the employees were hired, with
the first day of work on August 27.

The NLRB and the court found First Student was a “perfectly clear”
successor because of the March 2 meeting when it stated it expected to
hire most all the employees but then failed to announce its initial terms.
Alternatively, First Student became a “perfectly clear” successor at the
May 16 meeting for the same reason. First Student induced employee
reliance from March 2 to May 16, that terms would remain the same,
and had employees known the new terms they might have sought other
employment or urged First Student’s contract to be rejected. Successors
must be held to their initial statements of intent, even when they are
made before the transfer of ownership is complete or operations com-
mence. The court found that First Student engaged in the sort of mislead-
ing conduct the “perfectly clear” successor exception is meant to prevent.

THE CRITERIA OF A “PERFECTLY CLEAR” SUCCESSOR

Spruce Up and its progeny, including the aforementioned recent cases,
have spawned substantial litigation defining the “perfectly clear” succes-
sor for over 40 years. With the more recent cases, there has been a sig-
nificant rise in conflict and confusion about the definition and its criteria.
The constant recent reversal by the NLRB of its ALJs, the rising number
of split NLRB decisions on the issue, a vacated appellate court decision,
and a divided appellate court decision all confirm the current confusion
about the Supreme Court’s Burns’ successorship doctrine.

The principles that underlie the NLRB'’s recent “perfectly clear” successor
cases show how they often conflict with one another, ignore precedent,
and deviate from the Court’s rulings in Burns and Fall River, especially
the strong, articulated economic rationale by the Court for a successor’s
right to set its own economic plan. The new cases also call into serious
question the continuing viability of Spruce Up under Burns and Fall River.

No Obligation of a Union Bargaining Demand for
“Perfectly Clear” Successor Status

The Supreme Court has in its two successorship cases specifically
addressed the necessity of a union bargaining demand to trigger a suc-
cessor employer’s duty to bargain. The Court in Burns held:
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Although Burns had an obligation to bargain concerning wages and
other conditions of employment when the union requested it to do
so. .. .1

In Fall River Dyeing the Court further emphasized the requirement of
a bargaining demand to establish “perfectly clear” successor status when
it held:

Once the employer has concluded that it reached the appropriate
complement, then, in order to determine whether its duty to bargain
will be triggered, it has only to see whether the union already has
made a demand for bargaining.'

The Fifth Circuit in Creative Vision Resources held that a union bar-
gaining demand is not an element in establishing “perfectly clear” suc-
cessor employer status. The composition of the successor’s work force
“alone” is the triggering fact for imposing the bargaining obligation. The
Fifth Circuit aligned itself with the U.S. Court of Appeals for the Second
Circuit in its 1995 decision in Banknote Corp. of America v. NRLB."” There
is a conflict amongst the courts of appeal on whether a union bargaining
demand is required before a successor has a bargaining obligation and
the “perfectly clear” exception applied, with the Second Circuit, and now
the Fifth Circuit, taking the minority position.

Standing directly contrary to the Fifth and Second Circuits, four fed-
eral courts of appeal have addressed this issue with all applying the
two Supreme Court decisions to require the existence of an outstand-
ing demand by a union for recognition or bargaining before a bargain-
ing obligation occurs for a successor and the “perfectly clear” successor
exception can be applied.” Even the D.C. Circuit, nine years before Fall
River, and relying strictly upon Burns, held:

But absent a bargaining demand by the union, the successor can
simply institute the terms on which the employees were hired at the
beginning terms of employment, as was the situation in Burns."”

Indeed, the Fifth Circuit departed from its own, often cited prec-
edent in holding no union bargaining demand is required in the Court’s
successorship doctrine in “perfectly clear” exception cases. In Houston
Building Services, Inc.,” the court held that when an employer immedi-
ately hires all of a predecessor’s employees and the union has made a
bargaining demand, the successor’s obligation to bargain arises because
“a majority of the successor’s employees had been employed by its
predecessor, assuming that the union has made a bargaining demand.”
In Creative Vision, the Fifth Circuit did not overrule Houston Building
but simply said it only applied in the “ordinary” successor context —
not the “perfectly clear” successor context, which will be discussed
infra. The NLRB likewise failed to follow, distinguish, or even discuss
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its own established precedent that a bargaining obligation is a necessary
element.*

In rejecting the requirement of a bargaining demand, the Fifth and
Second Circuits’ rationale distinguished between two successorship situ-
ations — one that requires a union bargaining demand for a bargaining
obligation and one that does not. The demand rule only applies to cir-
cumstances analogous to Fall River — where there is a gradual or stag-
gered hiring or a significant hiatus in operations because there may be
considerable doubt as to whether a union that enjoyed majority support
continues to do so. When, however, the successor engages in “a rapid
transition” period with the immediate hiring of a full employee comple-
ment, as in Burns, the rationale for the demand rule dissipates since the
successor will be able to easily discern its obligation to presume that the
union continued to enjoy majority status.?

This distinction has no basis or support in the Court’s Burns and Fall
River cases, and it conflicts directly with Burns. Burns was a “rapid tran-
sition,” immediate hiring circumstance, like Creative Vision. Yet Burns
was held to be an “ordinary” successor, and the distinguishing element
that made Burns “ordinary” was the lack of a union bargaining demand
when it began operations on July 1 and first announced its terms. Burns’
bargaining duty did not arise on July 1, or even on the day before, like
the Board and Fifth Circuit required of Creative Vision. The Court held
that Burns’ duty to bargain did not occur until July 12, when the union
made its bargaining demand.?!

The artificial distinction of rapid versus gradual transactions to elimi-
nate one of the key tenets of the Supreme Court’s successorship doc-
trine also ignores the gradual buildup that occurred in both Burns and
Creative Vision before they commenced operations. Burns built up its
workforce for 30 days and Creative Vision for 17 days.

A union bargaining demand is an integral component of the Supreme
Court’s successorship doctrine. The hallmark ruling in Burns is that a
successor has the right to set initial terms, and to excise the request of
a bargaining demand unduly burdens the right. The Court’s language
could not be any clearer that without one a successor is free to set its
terms. More importantly, it is a strong bright line that assists the parties
in assessing their legal responsibilities and economic rights.

In “Perfectly Clear” Successor Cases the Composition
of the Work Force “Alone” Is the Triggering Fact for the
Bargaining Obligation

In a corollary to the union demand criterion, the Fifth Circuit in
Creative Vision broke new ground when it held that nothing in Fall
River Dyeing supports the rule of a bargaining demand’s extension in
the “perfectly clear” successor context — the demand requirement that
Fall River established for “ordinary” successors has not been extended
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to “perfectly clear” successors. The Fifth Circuit distinguished its prior
decision in Houston Building Services, in which it held that a bargaining
demand is required to trigger a bargaining obligation, as applying only
in the “ordinary” successor context — not the “perfectly clear” succes-
sor context. In “perfectly clear” successor cases, the composition of the
successor’s work force “alone” is the triggering fact for the bargaining
obligation.?

The Fifth Circuit’s holding did not follow the precedent of Fall
River. No court, or the NLRB, had previously held that the composi-
tion of the work force “alone” is the triggering fact for a bargaining
obligation. Indeed, the word “alone” is not in the Fall River language
quoted by the court and was added without support by the court.
This conflicts with Burns because if the composition of the work
force “alone” is the trigger, then Burns’ bargaining obligation should
have triggered on July 1, the day it commenced operations, or even
earlier on June 30 as the NLRB and the Fifth Circuit required -
not on July 12 when the union made a bargaining demand.?® “The suc-
cessor’s duty to bargain at the substantial and representative comple-
ment date is triggered only when the union has made a bargaining
demand.”¥

Fall River began its operation and set its initial terms on September
20, 1982. The union made its bargaining demand on October 19, 1982.
The court, however, did not view or treat the case as an “ordinary” suc-
cessor versus a “perfectly clear” successor case. “Perfectly clear” status
was not an issue. The issue was the hiring of a “substantial and repre-
sentative complement” — the first prong of the court’s new, two prong
successorship test. Like in Burns, the union bargaining demand came
after Fall River set its initial terms. Fall River’s right to unilaterally set its
terms existed at the time it commenced operations because it had not
yet hired a “substantial and representative complement” and received a
union bargaining demand — the second prong of the successorship test.
If the union had not made a bargaining demand, Fall River would not
have had a bargaining obligation. The Fall River court finalized the cur-
rent two prong test with its holding of the requirement of a “substantial
and representative complement”; however, it reaffirmed its holding in
Burns of the requirement of a union bargaining demand.?

The Fifth Circuit’s ruling also contradicts itself within its opinion.
Earlier in the opinion the court affirmed that Creative Vision was a “per-
fectly clear” successor whose bargaining obligation was triggered the day
before it began operations because of a plan to retain the predecessor’s
work force but before the composition of its work force.?” In rejecting the
Court’s requirement of a bargaining demand, however, the Fifth Circuit
also held composition of the work force “alone” is the requirement.*
Actual hiring or employment is not necessary to be a “perfectly clear”
successor, but then the court holds hiring “alone” is the triggering fact.

The Fifth Circuit cited its opinion in Houston Building, which it chose
not to follow on the requirement of a union bargaining demand, to hold
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that a union bargaining demand is only necessary in the “ordinary” suc-
cessor context. The union demand has not been applied or required in
the “perfectly clear” successor context.?!

Houston Building, however, was held by the court not to be an “ordi-
nary” successor, a finding which made it a “perfectly clear” successor.
Citing it for the proposition that it supports application of the union
bargaining demand only in the “ordinary” successor context signifi-
cantly misreads the decision. Had Houston Building been an “ordinary
successor” its initial terms would have been legitimately set and not
ordered rescinded by the court. The case actually supports the prin-
ciple that a union bargaining demand is applicable in all successorship
contexts, including the “perfectly clear” successor context. Houston
Building committed an unfair labor practice after it set its terms because
it had hired the predecessor’s work force - the composition of its work
force — on the day it began operations and had received an outstanding
union bargaining demand.*? Both preceded Houston Building’s setting
of terms. These are the two prong requirements of Fall River Dyeing
and Burns for a successor to have a bargaining obligation before set-
ting terms.

At the agency level, the NLRB in Houston Building, of course, applied
the bargaining demand requirement in a “perfectly clear” successor case.
The Board in Creative Vision declared however, that in a long line of its
cases, it found a “perfectly clear” successor’s obligation to bargain over
initial terms commenced before the union demanded recognition and
bargaining.?

In none of those cases, however, was the requirement of a bargaining
demand in the “perfectly clear” context joined as an issue or addressed
in the decisions. It was not even discussed in the cited cases whether
a union must demand bargaining before the status is triggered. This is
similar to what happened in First Student which clearly announced its
terms on May 17, prior to the union demand on May 18. The requirement
of a bargaining demand was not raised or addressed as an issue in the
case, just as in the multiple cases the Board incorrectly cited in Creative
Vision that it was.

The Fifth Circuit’s holding that composition of the work force “alone”
is the trigger for a “perfectly clear” successor excises the union bargain-
ing demand as a recognized principle in successorship cases without
an adequate rationale. A bargaining demand can apply in “ordinary”
successor cases, creating an “ordinary” successor, when it occurs after a
successor has set terms. It can apply in “perfectly clear” successor cases,
creating a “perfectly clear” successor, when it occurs before a successor
sets terms. The requirement of a union bargaining demand has never
been held to be an interchangeable part of the successorship doctrine
either in Burns or Fall River, applicable in some successorship cases but
not others. The NLRB’s and minority courts’ interpretation that it is not
required unduly burdens and violates a Burn’s successor’s right to set its
initial terms.
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Actual Hiring and Employment of a Predecessor’s
Employees by a Successor Is Not a Requirement of the
“Perfectly Clear” Exception

There is an innate conflict between the Spruce Up and progeny rule
establishing the “perfectly clear” successor exception and the Falls River
and Burns requirement of actual employment, composition of the work
force. Actual employment is required to establish the composition of any
work force, but the Board imputes actual employment in the exception
by concluding the employer has already hired and employed a prede-
cessor’s employees before it becomes a successor. This contradicts the
holding of the Court which requires actual employment.

Under the holdings in Nexeo Solutions and First Student, a bargaining
obligation triggers at the first public communication, whenever it occurs,
by a successor or its agents, of its plans to retain without also announc-
ing its new terms. The commencement of operations, when the employ-
ees, for the first time become a successor’s employees, is irrelevant. In
Creative Vision the bargaining obligation was held to trigger the day
before it commenced operations and hired the predecessor’s employees
even though it said or made no public communication that day.

The varying trigger times of the bargaining obligation under the
Board’s “perfectly clear” exception, from five months in Nexeo before
employment to one day in Creative Vision, contrast with the solid and
clear requirement set forth in Burns and Fall River. Burns held that
actual hiring a “majority” is the requirement and Fall River clarified the
requirement to hiring a “substantial and representative complement.”

As the Court stated in Burns:

Burns purchased nothing from Wackenhut and became liable for
none of its financial obligations. Burns merely hired enough of
Wackenhut's employees to require it to bargain with the union as
commanded by Section 8(a)(5) and Section 9(a).?

And as the Court stated in Fall River Dyeing:

The successor’s duty to bargain at the “substantial and representa-
tive complement” date is triggered only when the union has made a
bargaining demand.®

Once the employer has concluded that it reached the appropriate
complement, then, in order to determine whether its duty to bargain
will be triggered, it has only to see whether the union has already
made a demand for bargaining.?

A “substantial and representative complement” in both cases refers
to employment by the successor of a predecessor’s employees. That
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complement may be reached on the day a successor commences opera-
tions or over time after operations have begun. But it does require a suc-
cessor hire and make the predecessor’s employees its employees.

Nothing in either Burns or Fall River Dyeing holds that a “substantial
and representative complement” of employees can also be attained by a
successor either five months or one day before a predecessor’s employ-
ees become its employees. Burns’ plan to retain Wackenhut employees
did not make them its employees. In fact, Spruce Up make this point —
the successor planned to retain the barbers, but on the day it began
operations, the barbers went on strike over Spruce Up’s new terms.*’ It
did not attain a “substantial and representative complement” until weeks
later.

No successor who intends to implement new terms knows whether or
not it will have a “substantial and representative complement” of a prede-
cessor’s employees until they choose to work under those terms, after the
successor has become a successor. The current interpretation of the “per-
fectly clear” exception by the NLRB and the courts cannot be reconciled
with Burns and Fall River on the requirement of actual hiring. If the Court
truly intended to dispense with actual hiring and employment in its “per-
fectly clear” sentence, it would have distinguished its core holding that hir-
ing a “majority,” and later a “substantial and representative complement,”
is a requirement. The Court’s not doing this undercuts Spruce Up’s estab-
lishment of the exception and its tenet that employment is not required.

A Successor Employer That Does Not Announce Its New
Terms Until the Day It Begins Operations Loses Its Status
as an “Ordinary” Successor

In Creative Vision, the Fifth Circuit held that an announcement of new
terms by a successor on the same day operations commence is untimely,
thus relegating the successor to the “perfectly clear” exception. Relying
on the Second Circuit in Banknote, but going further, the court held:

In this case, the June 2 announcement was clearly untimely. The
announcement occurred the same day the hoppers were for-
mally hired and Creative’s operations commenced. This same-day
announcement gave hoppers insufficient time to rearrange their per-
sonal affairs.®

The NLRB decision held that the bargaining obligation on Creative
Vision attached on June 1 — the day before it began operations on June 2.
The court enforced this legal conclusion, but took it a step further.

This holding directly conflicts with Burns Security. Burns did not
announce its initial terms to the employees during the 30 days it recruited
before its operations began on July 1. Burns, in fact, deceived the employ-
ees during the period. Only on the day it commenced operations did it
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reveal the new, lower terms in the AFG agreement. Burns Security’s con-
duct contrasts with Creative Vision’s which made efforts during the last
two weeks of May to communicate its new terms and then announced
them the morning before its operations began on June 2. The NLRB did
not articulate a reason for holding the demand attached the day before
operations began, but it is not unreasonable to surmise that it was done
to apply the “perfectly clear” exception to foreclose Creative Vision’s
legal right to set its initial terms.

The rationale behind the court’s holding of untimeliness of an
announcement on the day operations begins cannot be squared with
its acceptance and enforcement of the NLRB’s ruling that the bargain-
ing obligation attached on June 1 — one day before Creative Vision
started operations. The Fifth Circuit found that a same day of operations
announcement gives employees insufficient time to rearrange affairs.
Yet an announcement the day before operations begin likewise pro-
vides insufficient time for employees to rearrange affairs.® This rationale
becomes a slippery slope of what amount of time is sufficient for a pre-
decessor’s employees to rearrange affairs if they choose to quit or adjust
to accommodate the new terms.

Significantly, the NLRB in prior decisions has not found this to be a
legal tenet of its “perfectly clear” successor exception. In Nexeo Solutions,
the NLRB found Nexeo to be a “perfectly clear” successor employer even
where Nexeo announced its new terms on February 16, 2011 and did not
begin operations until April 1, 2011. Almost two months is insufficient. In
this instance the NLRB held that Nexeo’s bargaining obligation attached
on November 7, 2010, about five months before operations began, when
the predecessor announced to employees the pending sale to Nexeo
without specifically setting forth Nexeo’s initial terms and conditions.

The D.C. Circuit in First Student likewise enforced an NLRB order and
decision finding “perfectly clear” successorship where the predecessor’s
employees had sufficient time to rearrange their personal affairs. In the
case, the city awarded the contract on May 16, 2012 to First Student
which made a full, unambiguous announcement of its initial terms on
May 17. Operations, however, did not commence until August 27, some
three months later. First Student became a “perfectly clear” successor,
unable to set its initial terms, on March 2 when it initially announced
its intent to retain the predecessor’s employees without specifying its
terms.

In both Nexeo and First Student the predecessor’s employees presumably
had sufficient time to rearrange their personal affairs long before the new
operations commenced. Yet this fact is not considered a requirement of or a
defense to the “perfectly clear” successor exception by the NLRB in its deci-
sions in Nexeo, First Student, and Creative Vision. The Fifth Circuit’s holding
not only conflicts with Burns, but deviates from current NLRB case law. The
court has injected into the successorship doctrine a new tenet, applicable
in the Fifth Circuit, that clashes with the NLRB’s position that a bargaining
order triggers at the earliest moment a successor announces or negotiates
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to retain the existing work force without specifying terms, regardless of the
amount of time the employees have to rearrange their affairs.

A Successor Employer That Bargains with the Predecessor
Employee’s Labor Union Prior to Implementing Its Initial
Terms Becomes Subject to the Standard Rules Regarding
Good Faith Bargaining and Impasse

Some successor employers who are aware of the ever-shifting sands
of the successorship doctrine have chosen to negotiate with a predeces-
sor’s union before implementing their new terms. This is done with the
expectation that it is a reasonable business decision and in keeping with
a principle rationale of the NLRA. In most instances the parties reach an
agreement without litigation. Yet where an agreement is not achieved, a
successor may have harmed its Burns’ right to set its initial terms.

The NLRB scrutinizes closely successor bargaining, applying its tech-
nical rules about good faith bargaining and impasse. While the “per-
fectly clear” exception uses the word “consult,” the NLRB'’s position is
that “consult” is treated as, and means, full-fledged traditional collective
bargaining.®

Nexeo Solutions defended its right to set initial terms in part because
it negotiated with the union about them. Nexeo met three times with
the union before it commenced operations and even continued meeting
after operations began, though implementing its new terms on that day.
Applying the rules governing collective bargaining, the NLRB held that
no legal impasse was reached so that Nexeo, as a successor employer,
wrongfully implemented or set its terms.

The same thing happened to another employer: Elf Atochem. EIf
Atochem, before commencing operations, had 16 bargaining sessions with
the predecessor’s union over a five-month period, including a final pro-
posal that included its new terms. It was still found to be a “perfectly clear”
successor due to an earlier announcement before bargaining of an intent
to hire with “equivalent” salaries and “comparable” benefits. These terms
were found insufficient to inform employees of the nature of the changes.*?

The core of Burns is that a successor employer has the right to set
its initial terms. “Consulting” with the union before commencement of
operations, however, may not contribute to its right to set initial terms if
it is unable to reach an agreement.

Misleading or Negligent Conduct by a Successor Employer
in Its Communications About Successorship Extinguishes
Its Right to Set Initial Terms

Misleading or negligent conduct by a successor in its communications
with a predecessor’s employees or their union is a hallmark violation of
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the NLRB’s interpretation of Burns. Since Spruce Up, the NLRB and the
courts enforcing NLRB orders have held that an “ordinary” successor’s
right to set terms is forfeited by such conduct.

The Board, however, muffed its interpretation of Burns in Spruce Up.
Nowhere in Burns is successor misconduct or negligence in its com-
munications discussed as a limitation on a successor’s legal right to set
initial terms. Holding successor misconduct or negligence as a restric-
tion on the right to set initial terms from the “perfectly clear” language
ignores the Supreme Court’s treatment of successor unfair labor prac-
tices. Misconduct and unfair labor practices are irrelevant to a successor’s
right to set terms.

Burns Security was found by the court to be an “ordinary” successor
that properly set its initial terms on the day it commenced operation.
Yet Burns, for a 30-day period before it began operations, continu-
ally refused to tell Wackenhut’s employees what its new terms would
be. It foisted a new union upon the employees not of their choosing.
It coerced the guards to sign authorization cards of the new union.
This conduct by Burns had no impact on the Supreme Court’s deci-
sion that Burns rightfully set its initial terms, and it emphasizes the
significant strength the Court gives to successors to have the freedom
to institute their own economic plans with enterprise acquisitions.

By creating successor misconduct or negligence as a limiting test, the
Board in Spruce Up undercut the Court’s holding in Burns. If Burns
Security was an “ordinary” successor, despite its conduct, then too was
Creative Vision, Nexeo Solutions, and First Student whose conduct was
much less severe.

It is clear from the facts on which the Court based its decision that
Burns Security planned to retain a “substantial and representative com-
plement” of Wackenhut’s guards, and indeed did so. Elmer Reitzel was
tasked with soliciting Wackenhut's employees for Burns and obtained 18
cards, and during the 30 days before July 1, Burns’ plan was to recruit as
many Wackenhut guards as it could.

Burns also did not announce its new terms to Wackenhut employ-
ees until the day it assumed the service contract — July 1 — and hired
Wackenhut guards. This was truly a surprise to the 27 former Wackenhut
guards it hired that day and would be the basis for the application of the
“perfectly clear” successor exception to Burns and virtually every NLRB
successor case since Spruce Up.

Burns additionally, “either actively or by tacit inference, misled employ-
ees” that they would be retained without change in terms or “failed to
clearly announce its intent” to establish new terms prior to inviting the
employees to accept employment under Spruce Up. Burns throughout
the 30-day recruiting period, working with the AFG, certainly actively
misled Wackenhut’s employees, and, at the very least, failed to clearly
announce new terms and conditions.

There were Section 8(a)(2) unfair labor practices committed by
Burns during the period after it received the contract on May 31 which
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compounded its misconduct. Burns was found to have violated Sections
8(a)(1) and 8(a)(2) of the NLRA by assisting and recognizing the AFG as
the bargaining representative of its work force.

The misconduct, negligent communication standard is a loose, pli-
able standard that can redefine conduct to suit a subjective result. By
every measure of the recent NLRB and court decisions, Burns Security
would not qualify as an “ordinary” successor employer. The Supreme
Court, however, did not find this disqualified Burns from setting its
initial terms as an “ordinary” employer or that it qualified Burns for its
dicta sentence that later became the “perfectly clear” successor rule in
Spruce Up.

Misconduct or negligence by a successor in communications as a legal
basis to deprive a successor of its right to set terms has no support in
Burns. Burns’ conduct belies any argument that it does.

The Timing and Clarity of a Successor’s, or Its Agent’s,
Commumnication or Non-Communication of New Terms
Can Lead to “Perfectly Clear” Successor Status

The recent NLRB and court cases, relying upon Spruce Up and it prog-
eny, hold that where a successor expresses or indicates a plan to retain
a predecessor’s work force, it is held to its earliest communication of
intended new terms. When a successor in its earliest communication
only announces broadly or generally there will be new terms, or not at
all, it forfeits “ordinary” successor status. Even where a successor subse-
quently, and before it becomes a successor, clearly announces the new
terms, it is too late, and the successor is held to its first deceptive or
unclear communication. The totality of a successor’s communications is
not the rule.

In Nexeo Solutions, Nexeo’s earliest communications was actually by
the predecessor, found to be Nexeo’s agent, that the base salary and
wages would be “no less favorable” and other benefits would be “sub-
stantially comparable.” The Board held this description was not specific
enough to inform of the nature of the changes.” The description was
in the purchase agreement and also in an early employee communica-
tion almost five months before Nexeo began operations. Nexeo made a
full, specific announcement 1 1/2 months before taking over. The ALJ
focused on the “totality” of the communications over the five-month
period before operations began, and not just the earliest communication,
to find clear and timely communication of terms, but was reversed by
the Board.

The NLRB maintained that Spruce Up and its progeny established
the principle that the obligation to bargain attaches when a successor
expresses an intent to retain without making clear that employment is
conditioned on the acceptance of new terms. Spruce Up, however, does
not mandate that an employer announce its intent to establish new terms
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in any particular form or to any specific number or percentage of the
predecessor’s unit employees, and neither does Burns. The NLRB and
the courts have previously held that all that is required is a communica-
tion that “portend[s] employment under different terms and conditions.”*
The D.C. Circuit in First Student, which applied the “perfectly clear”
exception, held:

The employer need not specify the new terms during its initial com-
munication with employees. Rather the employer need only convey
its intent to make unilateral changes; it can determine the details
later.>

The NLRB in Nexeo Solutions and other cases has demanded more
clarity and details and applies it only to the earliest, single communi-
cation, something Spruce Up and Burns do not require. In fact, Burns
for over 30 days failed to announce its new terms at all until the day
it began operations which conflicts with the Board’s interpretation in
Nexeo Solutions.

In Creative Vision, the issue was not a failure to communicate new
terms clearly and accurately over the two weeks in May it recruited the
predecessor’s employees. Creative Vision was able to communicate the
terms with 20 of the 44 hoppers. All the hoppers except one learned
and knew the terms before going to work for Creative Vision. Even the
union business agent learned of the new terms from employees in May.
On the day it began operations, June 2, Creative Vision again announced
the terms. The ALJ found that there had been sufficient communication
of the new terms, but was reversed by the Board.

The NLRB and the Fifth Circuit held that the communications in May
were not conveyed broadly enough by Creative Vision to reach the pre-
decessor’s employees. The announcement on the day operations began
to the entire employee complement was not included by the Board
because it decided to set the bargaining obligation the day before opera-
tions commenced. The Fifth Circuit went a step further than the NLRB
and held that an announcement by a successor on the day of operations
is too late to maintain “ordinary” successor status.

Creative Vision communicated with almost half of the employees, and
the small employee unit learned of and knew the terms. The NLRB held
previously that communications of this scope are legally effective. The
Board found that an employer’s communication during a meeting with
approximately half of the bargaining unit was wide and legally effective
dissemination — 20 to 30 employees of a 64 person unit.?’

Moreover, setting Creative Vision’s bargaining obligation on the day
before it began operations has never before been applied by the Board
on a successor. There was no communication or action regarding the
predecessor’s employees by Creative Vision that day. Had the NLRB
held that the bargaining obligation triggered on the next day, the day it
commenced operations, Creative Vision would have been an “ordinary”
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successor like Burns Security which did not communicate its terms in
any way until the day it began operations.

The Board’s “perfectly clear” exception must serve some purpose in
furtherance of our nation’s labor laws within existing precedent. While
preventing successors from misleading employees or negligently com-
municating with employees is laudable, it is not a purpose supported by
or articulated by the Court in Burns Security, particularly given Burns’
conduct.

The Fifth Circuit also maintains that the exception provides employees
with an opportunity to rearrange their affairs, giving them time to decide
to remain or seek other employment. Yet in the recent cases how were
employees harmed in this respect? In Nexeo the employees knew of the
terms a month and a half before they were to become Nexeo’s employ-
ees. In First Student, the employees knew of the terms more than three
months before.

While maintaining that a purpose of the exception is to give predeces-
sor employees time, time is actually irrelevant to the NLRB’s interpreta-
tion of the exception that the earliest unclear communication, whenever
it occurs, triggers the bargaining obligation for a successor. If it were the
purpose, there would be an analysis by the Board in these cases of the
time employees were afforded between learning the initial terms and
the last day they had to decide whether to accept those terms — the day
a successor’s operations began. Nexeo and First Student would clearly
meet the purpose of adequate time.

The only true purpose of the NLRB'’s current interpretation, however, is
to foreclose or unduly burden successor employers setting initial terms.
How else can setting the bargaining obligation the day before Creative
Vision commenced operations be explained? If the day of operations for
an announcement is not enough time, certainly one day before is also
insufficient, and of course, Burns did not announce and set its terms
until the day operations began. While unarticulated, the Board’s purpose
is to foreclose successors from setting initial terms, and this violates the
Supreme Court’s holding in Burns Security.

THE FAILURE OF SPRUCE UP

The earlier sections of this article show the direct conflict of Spruce Up
and the recent NLRB and circuit court cases with Burns and Fall River
and the evolution of dictum in Burns into a strong, full-fledged legal
principle that does not follow Burns. There are, however, deeper flaws
which militate overturning Spruce Up and a return to the established
principle and core holding of Burns.

In Nexeo Solutions, the AFL-CIO and the Service Employees
International Union (“SEIU”) filed an amicus curiae brief in support of
overturning Spruce Up. The federation and union, similar to the points
made earlier in this article, maintained:
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* The decisions under Spruce Up are so fact-dependent and con-
flicting that the case law can fairly be recognized as irrational.*®

e “Spruce Up’s focus . . . has created an equally muddled body of
law. .. %

* “Instead of the convoluted litigation that has arisen under
Spruce Up. .. "™

While recognizing the long history of legal confusion and conflict
engendered by Spruce Up, calling for its reversal, the AFL-CIO and SEIU
contended that the “perfectly clear” exception was impermissibly limited
by Spruce Up. The “perfectly clear” exception requires bargaining prior
to setting initial terms whenever a successor “plans to retain” the incum-
bent workforce.>! This position, however, seriously misreads Burns and
would negate the core holding of Burns.>

Spruce Up ignored the strong rule and rationale of Burns of a succes-
sor employer’s right to set initial terms as a matter of national economic
policy to ensure not discouraging potential employers from taking over
challenging businesses and inhibiting the transfer of capital.”® The
NLRB created a rule that the substantive terms of a collective bargain-
ing agreement, but not the agreement itself, can be legally imposed
on a successor. The Spruce Up holding by the Board collides with
Section 8(d) of the NLRA, and the Board failed to follow the signifi-
cant language in Burns on the application of Section 8(d) to successor
employers.

Section III of Burns is devoted entirely to the principle that the duty of
a successor to bargain does not include being bound by and observing
the “substantive” terms of a collective bargaining agreement “to which
Burns had in no way agreed.” Section 8(d) of the NLRA expressly
provides that the existence of such a bargaining obligation “does not
compel either party to agree to a proposal or require the making of a
concession.”>

“Section 8(d), 29 U.S.C. § 158(d), made this policy an express stat-
utory mandate, and was enacted in 1947 because Congress feared
that the present Board has gone very far, in the guise of determin-
ing whether or not employers had bargained in good faith, in setting
itself up as the judge of what concessions an employer must make
and of the proposals and counter proposals that he may or may not
make. . . .

The Court pointed out that it reviewed the history of Section 8(d)
in detail and gave controlling effect to it in an earlier decision, H.K.
Porter Co. v. NLRB.”” The Court, while agreeing that the employer vio-
lated Section 8(a)(5) by refusing to agree to a dues check off, held that
the Board erred in ordering the employer to agree to such a provision.
“While the Board does have power . . . to require employers and employ-
ees to negotiate, it is without power to compel a company or a Union to

Employee Relations Law Journal 21 Vol. 46, No. 4, Spring 2021



Who Mugged the Ordinary Successor Employer?

agree to any substantive contractual provision of a collective bargaining
agreement.”®

Burns found that “it would be anomalous indeed to hold that while
Section 8(d) prohibits the Board from relying on a refusal to agree as
the sole evidence of bad-faith bargaining, the Act permits the Board
to compel agreement in that same dispute.”” By the same token, it is
anomalous to interpret Burns as the NLRB did in Spruce Up to hold that
a successor, because of Section 8(d), does not have to accept a predeces-
sor’s contract, but then hold it must accept the “substantive” terms of that
contract — especially when it is based upon an unprecedented standard
of employer misconduct that can be redefined and stretched at the whim
of the NLRB and the courts.

Burns specifically chided the NLRB for departing from its established
precedent, pre-Burns, that consistently held that although successor
employers may be bound to recognize and bargain with the union, they
are not bound by the substantive provisions of a collective-bargaining
contract negotiated by their predecessors but not agreed to or assumed
by them.® In Spruce Up, the NLRB ignored its significant precedent choos-
ing instead to rely only on two recent, post Burns decisions that lacked
substantial analysis.®' The Board’s established precedent was actually set
forth by the Court in Burns, but the Board disregarded it in Spruce Up.

Spruce Up launched a cavalcade of cases in which the NLRB, and the
courts enforcing NLRB orders and decisions, have compelled successor
employers to accept the wages, benefits, and terms and conditions that
existed with the predecessor to which they did not agree and which took
away their Burns’ right to set initial terms. This cannot be reconciled with
the Court’s holdings in Burns and H.K. Porter Co. and the specific statu-
tory mandate of Section 8(d). As Burns clearly held:

We also agree with the Court of Appeals that holding either the union
or the new employer bound to the substantive terms of an old col-
lective-bargaining contract my result in serious inequities. A potential
employer may be willing to take over a moribund business only if he
can make changes in corporate structure, composition of the labor
force, work location, task assignment, and the nature of supervision.
Saddling such an employer with the terms and conditions of employ-
ment contained in the old collective-bargaining contract may make
these change impossible and may discourage and inhibit the transfer
of capital. On the other hand, a union may have made concessions
to a small or failing employer that it would be unwilling to make to
a large or economically successful firm.%

How can one read Burns' “perfectly clear . . . plans to retain . . .” single
sentence and interpret it to hold that it supersedes the strong statutory
requirement of Section 8(d)? Section III of Burns devotes a considerable
and substantial portion of the decision to its holding that a successor
cannot be compelled to accept a term or condition to which it has not
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agreed or assumed. It is the gravamen of the case. The lesser, “perfectly
clear” sentence cannot be interpreted to create a substantive exception
to the holding without more support in Burns then it has.

That leaves the question: What, if anything, did the Court in Burns
mean or intend when it included the “perfectly clear plan to retain”
sentence in the opinion? At the outset we know what it does not mean.
It does not mean that a successor’s misconduct or negligence about
announcing its new terms can foreclose it from “ordinary” successor
status. It does not mean that a union bargaining demand is irrelevant
to a successor’s duty to bargain with a predecessor’s union, and it does
not mean that a successor’s setting of its terms on the day it commences
operations is too late — a forfeit of its right to set terms. Lastly, it does
not mean that the composition of the successor’s work force “alone” is
the triggering fact for a successor bargaining obligation. Unless a succes-
sor agrees, assumes, or assents to the predecessor’s terms, it cannot be
bound by them under Section 8(d), and the Burns Court was 9 to 0 on
this issue.

The “perfectly clear” sentence of the Court acknowledges the com-
mon business practice in most successorship cases involving a predeces-
sor with a union that never leads to litigation. In order to maintain an
experienced work force and have a smooth transition, successor employ-
ers meet and bargain with the union and reach an agreement. They want
to avoid what happened in Spruce Up — employees going on strike the
day operations begin over the new terms. In other instances, successor
employers negotiate an adjusted purchase price with the predecessor to
compensate for the agreement, and then meet with the union, execute
the existing agreement, and plan for future changes in collective bargain-
ing. The Supreme Court recognized this reality of the business world
with the “perfectly clear” sentence. It certainly did not, however, hold
or give any signal that the “perfectly clear” sentence, in its decision was
establishing a legal exception requiring successors to accept the “sub-
stantive” terms of a predecessor’s union contract but not the contract
itself. The Court was clear that successors cannot be “saddled” with the
“substantive” terms and conditions of an old contract. Section 8(d) for-
bids it.

THE WAY FORWARD UNDER BURNS AND FALL RIVER

The NLRB in Spruce Up interpreted Burns to make it more complicated
than it is. Burns, together with Fall River, make clear the concurrence of
two events is required to trigger a bargaining obligation for a successor
before it is foreclosed from unilaterally setting new, initial terms:

(1) The hiring of a substantial and representative complement of
employees, a majority of whom were employed by the prede-
cessor, and
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(2) The existence of an outstanding demand by the union for rec-
ognition or bargaining.

Until these two circumstances occur, a successor is free under Burns
and Fall River to set new, initial terms. Nexeo Solutions was an “ordinary”
successor because before it hired a substantial and representative com-
plement of the predecessor’s employees it announced its new terms. First
Student too had “ordinary” status for the same reason. Creative Vision
was an “ordinary” successor not only because it announced its new terms
before employing the predecessor’s employees but also because it had
not received a union demand for recognition or bargaining.

A successor can still be bound, however, and unable to set initial
terms under the Court’s successorship doctrine. This occurs when a suc-
cessor commences operations, after employing a “substantial and repre-
sentative complement” and receiving a union bargaining demand, and
continues the predecessor’s terms, but later unilaterally sets new terms.
In this instance, a successor has accepted and assumed as its initial
terms the predecessor’s terms on the day it begins operations, employ-
ing the predecessor’s employees. Since it has an outstanding bargaining
demand, any subsequent, unilateral change in terms violates the Sections
8(a)(1) and (5) of the NLRA.

This is what happened in Houston Building Services.®> The successor
began operations, with the predecessor’s work force, maintained the
existing substantive terms of the union contract, but set its initial terms
after receiving a union bargaining demand. The NLRB and the Fifth
Circuit held that Houston Building illegally set its initial terms because it
set them after employing the predecessor’s work force and receiving a
union bargaining demand.

Even though under Burns a successor has an almost unqualified right
to set its initial terms, this conclusion does not ignore the predecessor’s
employees’ interests. The bargaining agreement and its terms no longer
apply but they do provide a framework for the good faith negotiations
that will ensue. Successor employers are encouraged to actively recruit
and maintain an experienced work force where they know with cer-
tainty that their economic plan will play a part in establishing the sub-
stance of the success of the new enterprise and the continuing security
of the employment relationship. This stands in contrast to the successor
employer’s future being controlled by the predecessor — oftentimes a
competitor as in Burns.

CONCLUSION

The Supreme Court did not create an exception in Burns to the right
of a successor to set its initial terms with the “perfectly clear” sentence.
The NLRB did in Spruce Up, and set in motion for over 40 years a sub-
stantive legal rule that conflicts with the NLRA, Burns, and H.K. Porter,
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Co. The exception made the Court’s ruling in Burns much more compli-
cated than it really is, and its loose, malleable standard engenders litiga-
tion, confusion, and conflict. This will certainly continue unless the NLRB
takes a fresh look at Spruce Up and overturns it. ALJ reversals, split NLRB
decisions, split and vacated circuit court decisions, and forum shopping
will continue to be the norm.

Burns Security stands for the principle that a successor employer has
a unilateral right to set its initial economic terms, without bargaining with
a predecessor’s union. This is precisely what Burns did, even though it
evinced from the outset a plan to retain Wackenhut's employees.

Burns Security and Fall River Dyeing hold and make clear the concur-
rence of two circumstances is required to attach a bargaining obligation
to a successor before it is foreclosed from setting initial terms: (1) the
hiring of a substantial and representative complement of employees, a
majority of whom were employed by the predecessor, and (2) the exis-
tence of an outstanding demand by the union for recognition or bargain-
ing. This is the Supreme Court’s successor employer doctrine, and Burns’
“ordinary” successor is its keystone.
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