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This booklet is intended to provide an overview of the most important parts of Georgia's

state employment laws. It is not intended as legal advice for any specific situation or set of facts.
Whenever you are dealing with any employment related situation it is always a good idea to seek
the advice of competent legal counsel.



INTRODUCTION

In this book, we discuss most of the significant Georgia laws regulating the employment
relationship in the private sector. Some of these laws apply to all Georgia employers while others
apply only to particular employers. (When werefer to “you,” the law is applicable to any Georgia
employer.) References are to the Official Code of Georgia Annotated, cited as O.C.G.A.

Although we focus on Georgia State law, we al'so mention and analyze federal laws to a
limited extent. Generally speaking, if federal and state laws overlap, the law offering the greater
protection to employee rights will govern. Most significant federal employment laws are covered
in a separate series of booklets also published by Fisher & Phillips LLP.

No booklet can serve as a substitute for legal counsel. Y ou should consult an attorney at
Fisher & Phillips or other competent labor and employment counsel for legal advice concerning
any specific situation.

. EMPLOYER RIGHTS
A. Right To Discharge Employees“ At-Will,” O.C.G.A. § 34-7-1
1. The" At Will” Statute

In Georgia, employees are presumed to be “at-will” employees who may be discharged or
may quit for any reason not specifically prohibited by law. The*at-will” presumptionisvery strong
in Georgia because it is codified by statute. Under that statute, the presumed duration of the
employment relationship isthe length of thefirst pay period. For example, if you hire an employee
for an indefinite period and pay the employee every month, a one-month contract of employment
ispresumed. After the expiration of the first pay period, you may end the employment relationship
“at will.”

2. Wrongful Discharge Lawsuits Generally Not Per mitted

Because the at-will concept is so strong, Georgia courts have dismissed all “wrongful
discharge” claims unless a statute:

e appliesto the employer at issue;
e gpecifically prohibits the type of discharge at issue; and
e gpecifically authorizes acivil lawsuit against violators.

These requirements severely limit the types of viable wrongful discharge claims because
most of therelatively few Georgia statutes restricting discharge either do not specify any remedies
or authorize only criminal sanctions or fines.

3. Effect Of Employment Agreements And Employee Handbooks,
O0.CGA.834-7-1

The employee and employer may change the “at-will” presumption by negotiating an
employment agreement which provides that the employee will be employed for a definite period
of time during which the employee cannot be discharged without good cause. (If the employment



agreement is for a definite period of time but does not specify grounds for early termination, then
a good cause requirement is implied). Under the Statute of Frauds, an employment agreement
lasting for one year or longer must be written and signed in order to be enforceable. Letters
offering employment have been held to constitute an employment contract, so such letters should
be carefully drafted and reviewed by labor counsal.

Under Georgialaw, unlikethelaw in many other states, aplaintiff cannot use the provisions
of an employment handbook or other personnel policy to show that he or she:

e isguaranteed employment for a particular length of time;
e cannot be discharged or disciplined “at will”; or
e waswrongfully discharged.

By contrast, a promise in the handbook or policy to provide a particular benefit may be
enforceable. Georgia courts have held that promises of disability, vacation, and severance pay in
handbooks and other policy manuals are enforceable. Therefore, when preparing a handbook or
policy you should:

e include a prominent disclaimer explaining that it is only a guideline, that it does not
constitute an employment contract, and that the procedures listed therein may be
deviated from at any time;

e notethat, for any list of grounds for discharge, thelist is not all-inclusive;

e avoid using language such as “good cause’ or “rights’; and

e provide all benefit information in a separate document.

B. Right To Test Employees
1. Drug And Alcohol Testing, O.C.G.A. 8§ 45-20-90 et. seq., § 50-24-3

While this statute appears to permit drug and alcohol testing of employees and applicants,
the federal Americans with Disabilities Act (ADA) prohibits pre-hire acohol testing. The ADA
permits post-employment acohol testing of employees only when such tests are job related and
consistent with business necessity. All types of drug testing (random, reasonable suspicion, post-
accident, etc.) are permissible. Y ou should, however, provide advance notice of testing policies
and follow reasonabl e procedures to ensure the privacy of the employee or applicant. Furthermore,
aprovision of thefederal ADA offerslimited protection to recovering alcoholics and drug addicts,
so you should be familiar with and follow its requirements if the ADA applies to your company.
(See Section I11. C below for more information on the ADA.)

The Georgia Drug-Free Workplace law requires employers with government contracts
totaling $25,000 or more to certify that they maintain a drug-free workplace. This law does not
require drug testing but does require that employees be advised in writing that 1) the sale or use of
controlled substances is prohibited in the workplace and 2) specified disciplinary actions will be
imposed on those who violate the policy. The contractor must also notify employees about any
available drug counseling, rehabilitation and employee assistance program offered by the
employer and require employees to give notice within five days of any criminal drug statute
conviction for aviolation occurring in the workplace.



If an employer establishes a“drug-free workplace program” in compliance with state law,
the employer is eligible for adiscount on its workers' compensation insurance. The program must
include al of the following:

e awritten notice advising applicants and employees that they will be subject to testing;

e awritten policy statement disseminated to employees explaining the types of testing
that will be conducted, how results will be kept confidential, disciplinary action that
will be taken for confirmed test results or for refusing to take a test, the employee
assistance program and how to contest the results;

e testing of al applicants;

testing of any employee who is reasonably believed to be using drugs or alcohol based

on observable facts;

testing of any employee who causes aworkplace injury resulting in loss of work time;

testing of any employee after he or she completes a rehabilitation program;

proper collection and testing procedures,

maintenance of an employee assistance program or a resource file of independent

assistance providers,

semi-annual drug/alcohol abuse education programs for employees; and

e training of supervisors concerning how to handle drug/al cohol abuse.

2. AIDS Testing, O.C.G.A. § 31-22-9.2

The Americans with Disabilities Act (ADA) prohibits employers from requiring applicants
to take an AIDS/HIV test, and employers may not test an employee for HIV/AIDS unless doing
soisjob related and consistent with business necessity. The ADA would also prohibit disclosure
of an individual’s test results.

3. Polygraph Testing

Y ou may use polygraph tests only in very limited circumstances. While Georgia law no
longer restricts employers use of polygraph testing, the federal Employee Polygraph Protection
Act prohibits most employers from using such tests in the employment context except in very
limited situations, such astheft or espionage. For more information on the federal law, seethe U.S.
Department of Labor’s website at www.dol.gov/dol/compliance/comp-eppa.htm.

C. Right To Restrict Post-Employment Activities

To protect your business interests, you may require applicants or current employees to
agree to restrain their activities after their employment has terminated. For agreements signed
before May 11, 2011, Georgialaw does not favor post-employment restraints. Therefore, Georgia
courts will not enforce post-employment restraints signed before that date if they are legally
defective in any manner.

Georgia s new non-compete law went into effect on May 11, 2011 and governs agreements
executed on or after that date. O.C.G.A. 8 13-8-50 et seq. The new law is more favorablein a
number of respects, most notably because it gives judges the discretionary power to reform
otherwise unenforceabl e provisions to make them reasonable. Additionally, the statute provides



safe harbor language for employersto use. Finally, the statute authorizes restrictions that were not
available before, such as preventing employees from working for specific competitors.

Non-competition provisions prevent former employees from competing against their
former employers by performing the same or similar tasks for a competitor within the territory for
which the employee had responsibility for the employer. Generaly, a non-compete agreement
should:

e be effective no more than two years after the employment relationship terminates,
e extend only to geographic areas where the employee actually worked; and
e restrict only those activities or services that the employee performed for the employer.

Non-solicitation provisions prevent former employees from soliciting the employer’s
customers. The law concerning such agreements is similar to the law concerning non-compete
agreements. Non-solicitation agreements should:

e last no longer than two years after cessation of the employment relationship;

e prohibit contact only with active customers or clients with whom the employee actually
dedlt; and

e prohibit the employee from soliciting competitive goods or services.

For agreements entered after May 11, 2011, a Court will imply that the latter two
requirements are included in a non-solicitation clause, even if they are absent.

Anti-raiding provisions prevent former employees from recruiting the employer's
remaining employees. The relatively sparse case law concerning such provisions indicates that
they should be reasonable with respect to time and scope, athough they are subject to lower
scrutiny than non-compete and non-solicitation provisions.

Non-disclosure provisions stop former employees from disclosing or using the employer’s
confidential business information. To determine whether such an agreement is reasonable, courts
consider its duration and the types of materials it protects. Under the pre-May 11, 2011 law,
limitations on disclosure of confidential businessinformation were required to have an expiration
date. The new law explicitly states that time limitations are not required.

D. Right To Compel Arbitration Of Employment Disputes, O.C.G.A. § 9-9-2
And §9-9-3

Arbitration is a non-judicial method of resolving lega disputes, including employment
disputes, and is usually more efficient and less expensive than litigation. The legal and factua
issues are decided by a private arbitrator chosen by the parties. If the parties do not designate the
arbitrator or arbitration agency whose rules will apply, the default provisions of the act will apply.
In most cases, the employer should agree to pay for the costs of the arbitration, including the
arbitrator’s fees.

Since most issues concerning the use of arbitration in the employment context have been
resolved by the U.S. Supreme Court, you may now lawfully compel applicants and current
employeesto sign arbitration agreements without providing any additional consideration. Y ou may



also refuse to hire applicants or discharge current employees who refuse to sign such agreements.
However, mandatory employment arbitration programs and agreements should be reviewed by
experienced labor counsel to ensure their enforceability. (Y ou may aso wish to consider voluntary
arbitration programs.)

Employment arbitration agreements for most employees are regulated by the Federd
Arbitration Act (FAA). The Georgia Arbitration Code applies only to the relatively few categories
of employees who are directly involved in the movement of goods in interstate commerce (e.g.
truck drivers). Under both laws, awritten arbitration agreement is enforceable. The FAA does not
require the agreement to be signed, but the Georgialaw (again applicable only to those employees
exempt from FAA coverage) does require that an arbitration clause in an employment contract be
initialed by both parties. If the employee refuses to arbitrate an employment dispute (a breach of
employment contract or discrimination claim, for example), both laws permit the employer to
obtain a court order compelling arbitration of the claim.

Although both acts permit appeal of adverse arbitration decisions to the courts, reversals
arerelatively rare since grounds for appeal are limited. Appeals usually require a showing that the
decision was procured by fraud or that the arbitrator was biased or overstepped hisor her authority.

1. EMPLOYER OBLIGATIONS
A. Time Off
1. Judicial Proceedings, O.C.G.A. § 34-1-3 And § 16-10-93

Under Georgialaw you must excuse employees from work to attend judicial proceedings
in response to a subpoena, summons for jury duty, or other court order. This requirement does not
apply to an employee charged with a crime. The employee must abide by your rules requiring
advance notification of attendance at judicial proceedings. An employee who is disciplined or
discharged in violation of thislaw may sue for damages and attorneys' fees.

Another law prohibits anyone from deterring witnesses from testifying by making threats,
including threatening the employment of the witness or employment of any relative or associate
of the witness. Violatorsrisk jail sentences of between one and five years.

2. Military Leave, O.C.G.A. § 38-2-280

Georgia law requires you to return to work in the same or a similar position, those non-
temporary employees who perform military service or training (not to exceed six months within
any four-year period). To qualify, the employee must:

e receive acertificate of completion of military service;
e remain ableto perform the duties of the position; and
e apply for reemployment within 90 days after being relieved from service.

If qualified, the employee must:

e berestored without loss of seniority;



e be allowed to participate in insurance or other benefits consistent with the employer’s
ordinary rules for leaves of absence; and
e not be discharged from the position without cause for one year after the restoration.

Thelaw authorizes any aggrieved employee, who may be represented by the state Attorney
Generd if the case is meritorious, to sue for reinstatement and loss of wages.

The federal Uniformed Services Employment and Reemployment Rights Act (USERRA)
appliesto all employers and has similar but much more detailed provisions than state law. Since it
preempts the state law to the extent that it offers greater protections, you should be familiar with
and follow its provisions and regulations. More information about USERRA is available on the
federal Department of Labor’ s website at www.dol.gov/dol/compliance/comp-userra.htm.

3. Time Off For Voting, O.C.G.A. § 21-2-404

Georgialaw requires you to give employees up to two hours off to vote in any election for
which the employee is registered and qualified. This law is not applicable if the employee
commences work more than two hours after the polls open or leaves work more than two hours
before the polls close. Y ou may specify the particular hours that an employee can be absent.

4, Break Time For Nursing Mothers, O.C.G.A. § 34-1-6

This Georgialaw states that “an employer may provide reasonable unpaid break time each
day to an employee who needs to express breast milk for her infant child [and] may make
reasonabl e efforts to provide aroom or other location (in close proximity to the work area), other
than atoilet stall, where the empl oyee can express her milk in privacy.” However, because the law
iswritten in permissive terms (i.e. “may” instead of “must”) and does not specifically authorize a
civil action, it appears to impose no enforceabl e obligations on Georgia employers. (But also see
our booklet, FLSA Wage & Hour Provisions, regarding the federal law on break time for nursing
mothers.)

5. Family And Medical L eave

Georgia has no law requiring employers to provide leave to employees for medical or
family reasons. However, the federal Family and Medical Leave Act (FMLA) requires employers
with 50 or more employeesto provide qualifying employeesup to 12, or 26, weeks of unpaid leave
each year for specified medical, family or family military reasons and prohibits covered employers
from discriminating or discharging employees for taking such leave. Additiona information on
the FMLA isavailable in a separate booklet published by Fisher & Phillips.

B. Wage And Salary Requirements
1 General Requirements, O.C.G.A. 8§ 34-7-2
Georgia' s wage payment provisions require al employers (except those engaged in the
farming, sawmill, and turpentine industries) that employ skilled or unskilled workers in manual,

mechanical, or clerical labor to make wage or salary payments to the employees or their
representatives by cash or check. Direct deposit is alowed with the employee’ s consent. Officials,



superintendents, or other heads or subheads of departments may be paid on a monthly or less
frequent basis, but all other employees must be paid on a semi-monthly or more frequent basis.

2. Minimum Wage And Overtime, O.C.G.A. § 34-4-3

Georgia’ s minimum wage law applies only to employers not covered by the federal Fair
Labor Standards Act (FLSA). Employers that have annual sales of $40,000 or less, employ five or
fewer employees, solely employ domestic employees, or are farm owners, sharecroppers, or land
renters are specifically exempt from the Georgia minimum wage law. Currently, the Georgia
minimum wage rate is $5.15 per hour, and covered employers must maintain wage and time
records. The Georgia minimum wage does not apply to employees paid wholly or partly by tips,
high school or college students, newspaper carriers or certain resident child-care or nursing-care
providers. The Georgia law does not contain an overtime pay requirement, but any employer
covered by the federal Fair Labor Standards Act must of course pay at least the federal minimum
wage (currently $7.25) and pay overtime pay to covered, nonexempt employees under that law.

The FLSA generaly applies to all employees of employers employing two or more
employees and having $500,000 in annual sales. It also applies specifically to certain categories of
employers, including governmental employers. The FLSA currently requires covered employers
to pay non-exempt employees a minimum wage of $7.25 an hour and overtime pay of 1.5 times
the regular rate of pay for each hour worked in excess of 40 in one week. Employees engaged in
executive, administrative, or professiona capacities (and paid at least $455 per week on a salary
basis) are exempt from the overtime requirement. The FLSA also prohibits retaliation against
employees because they have filed or participated in FLSA lawsuits. Additional information on
the FLSA is availablein a separate booklet published by Fisher & Phillips.

3. Commissions, O.C.G.A. § 10-1-702

Commissions must be paid according to the terms of the sales representation agreement.
Forfeiture provisions may be enforceable if they are clearly and unambiguously part of the
agreement. For example, a Georgia court upheld a policy that denied commissions otherwise
earned and due to an employee who quit to join a competitor. The employer cannot recover
commission advancesto an empl oyee absent express agreement providing such recovery. For these
reasons, you should use a clearly written and detailed commission agreement for sales
representatives. A sales representative must sue for breach of contract to recover unpaid
commissions and, unlike a lawsuit for recovery of minimum wages, is not automatically entitled
to recover attorneys’ fees.

Georgialaw offers special protectionsto sales representatives for wholesale products. They
must be paid al commissions owed within 30 days after termination of the sales representation
contract. This right cannot be waived by contract. Aggrieved sales representatives may recover
double damages and attorneys’ fees but may be assessed the employer’ s attorneys’ feesif the court
determines that the lawsuit is frivolous.

4, Vacation Pay

You are not required to provide vacation time or vacation pay except as provided by
agreement or by Company policy. You may aso provide that terminating employees forfeit



accrued but unused vacation time. However, any such policy must be clearly communicated to
employees through handbooks or other published policies.

5. Bonuses

Bonuses must be paid according to the terms of the employment agreement and the
employer’s policies. For example, an employee who quits prior to the end of the year has no right
to a bonus if the employment agreement and/or the employer’s policies limit bonuses to those
employees who are employed at the end of the year. A promise to pay abonusis not enforceable
if the amount is not specified or reasonably calculable (e.g. a portion of net revenue).

C. Unemployment Compensation, O.C.G.A. § 34-8

Georgia’'s unemployment compensation law provides temporary income to replace a
portion of the wages of able-bodied workers who havelost their jobs through no fault of their own.
Employers pay for the program through state and federal tax assessments based on the employer’s
“experience rating.” The fewer the number of former employees who have been pad
unemployment compensation benefits, the lower the employer’s experiencerating is.

The employer must complete a separation notice form explaining why the employee was
terminated. That form must then be submitted to the Georgia (Department of Labor) DOL and the
separated employee. Based on information obtained from the claimant and employer, a DOL
clams examiner makes the initial determination of whether the clamant is eligible for
unemployment compensation. That determination is final unless either party timely contests it. If
contested, a hearing officer conducts a relatively informal evidentiary hearing where both parties
may present testimony and supporting documents. Either party may appea the decision of the
administrative law judge to the Board of Review. A further appeal to the local Georgia Superior
Court is also available. Such appeals are rare, however, and they are seldom successful since the
Board' s decision will be upheld if there is“any evidence” to support it.

Generdly, clamantswho voluntarily quit are not eligible for unemployment compensation
benefits, unless they show that the employer changed the work conditions such that no reasonable
employee would have continued employment. But a claimant who quits to accompany a spouse
who has been relocated from one military assignment to another is ill eligible for benefits. Any
claimant who turned down another job, without good reason, will also be found ineligible.

If a claimant has been involuntarily discharged, the employer has the burden of proving
that the discharge was for “good cause.” The regulations (Ga. Reg. 300-2-9-.01 et. seq.) establish
detailed standards for good cause in several common situations. For example, if the employee was
discharged for fighting or for threatening behavior on the employer’ s premises or while on the jab,
the following “good cause” factors must be considered:

whether the discharged employee used a weapon;

whether anyone was injured;

the extent of any provocation of the discharged employee; and

whether the discharged employee had previously been warned about fighting.



D. Wage Deductions
1. Garnishment Of Wages For Creditors, O.C.G.A. 8§ 18-4-20(d)

A garnishment order obtained by a creditor requires employers to withhold income from
the pay of employee debtors. An employer-garnishee must carefully review the order to determine
itsobligations and, in particular, the relevant period as these orders often are in effect for 180 days
or until the full amount is paid, whichever comes first.

From the date of service, you must identify any money or other property that is subject to
garnishment. Y ou must withhold the legally-required amount of disposable earnings from each
paycheck. Garnishment of wages for unpaid creditors may not exceed the lesser of 25% of the
employee's disposable earnings (after taxes and certain other withholdings) during a workweek,
or the amount by which the employee’ s disposable earnings exceed 30 times the federal minimum
wage (currently $7.25 per hour).

Within 45 days of the service of the summons (and every 45 days from the filing of each
answer until the garnishment has expired or been fulfilled) you must pay the court the amount
garnished to date and file an answer describing any property and detailing the calculations
underlying the garnished amount. A copy of each answer must be served on the creditor as well.
It isvery important to fileatimely answer even if the employee' s wages wer e insufficient. If
you fail to do so, you may be liable for the entire amount of the employee’ s debt.

For each payment to the court, you may retain as an administrative fee the greater of $50
or 10% of the amount paid to the court, but the fee cannot exceed $100. Thisfeeistaken fromthe
amount otherwise due to the court.

If the individual is not a current employee, you still must file a timely answer to the
garnishment. If the employee quits or is fired before the garnishment period has expired, you
must file afinal answer stating the date of the termination.

2. Garnishment For Family Support, O.C.G.A. 8§ 18-4-20(f)

If the garnishment order concerns aimony or child support, up to 50% (or higher if the
employeeisin arrears or has no other dependents) of the employee’ s disposable earnings may be
withheld. There is no time limitation for such an order. The payment recipient, deadlines for
payment, and administrative fees you may charge will vary depending on whether the order is an
income deduction order, an order for garnishment or an order for continuing garnishment. Follow
the directions of the order.

3. Multiple Garnishment Orders

Generaly speaking, support orders should be honored before most other garnishments,
whichinkind will come before wage assignments. However, because multiple garnishment orders
involve complex legal issues (including whether a person subject to multiple garnishments can be
discharged), you should consult a qualified employment law attorney for assistance.



E. Child Labor Restrictions, O.C.G.A. 8§ 39-2-1-21

Georgialaw substantially restricts employment of minors (defined as anyone under the age
of 18). Minorsunder 12 years of age generally cannot work, except in agriculture, domestic service
in private homes or employment by a parent or guardian. Minors between 12 and 16 cannot work:

more than four hours on a school day;

more than eight hours on days other than school days;

more than 40 hoursin any week;

during school hours (unless the minor has completed senior high school or has been
excused from attendance);

between 9:00 p.m. and 6:00 am.; or

e in the following occupations or industries: manufacturing, mills, factories, laundries,
workshops, machinery, messenger service, motor vehicles, equipment, food
processing, hazardous fixtures, railroads, unguarded gears, vessels or boats, dangerous
gases or acids, communication, public utilities, freezers, meat coolers, loading and
unloading trucks, railroad cars, conveyors, warehouses, scaffolding or construction,
mines, coke breaker, coke ovens, quarries, explosives, logging and sawmilling,
radioactive substances, wrecking, shipbreaking, roofing, demolition, excavations, or
tunneling.

Minors under 16 years of age can sell or deliver newspapers in residential areas between
the hours of 5:00 am. and 9:00 p.m., subject to the preceding limitations.

Minors 14 years of age or older may be employed during the vacation months in the care
and maintenance of lawns, gardens, and shrubbery owned or |eased by the employer of such minor,
provided the minor is covered by an accident and sickness insurance plan or a workers
compensation insurance policy or plan provided by the employer.

Minors must obtain awork certificate from the school superintendent or other authorized
person for each job. Minors 16 and 17 years old may obtain a permanent identification card.
Employers must inspect and keep copies of the work permit or identification card. Within five
days of the termination of employment of any minor under 16 years of age, or within 30 days of
such aminor’ s failure to appear for work, the employer must return the employment certificate to
the issuing officer of the GeorgiaDOL.

Minors under 18 years of age may not dispense, serve, sell, or take ordersfor any alcoholic
beverages. However, minors under 18 years of age who are employed in supermarkets,
convenience stores, breweries, or drugstores are not prohibited from selling or handling a coholic
beverages which are sold for consumption off the premises.

Minors may be employed as actors or performers with the written consent of the
Commissioner of Labor, subject to certain restrictions.

Any violation of Georgia's child labor laws is a misdemeanor. Such violations are also
subject to an injunction to prevent the employer from continuing to employ the minor at issue.
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Thefedera Fair Labor Standards Act also restricts child labor. If the employer or employee
is covered both by Georgia law and the FLSA, the more protective law applies.

F. Maintenance Of Recor dEmployee Access To Records, O.C.G.A. § 34-2-11

Y ou must keep for at least one year accurate records of the name, address, and occupation
of each employee, their daily and weekly hours worked, and the wages paid to them.

Y ou have no obligation under Georgialaw to grant employees access to their personnel or
medical files. The federal Americans with Disabilities Act, however, requires that covered
employers maintain medical files separately and treat them as confidential records.

G. Workplace Safety And Health
1. Workers Compensation, O.C.G.A. § 34-9-1 et. seq.

The GeorgiaWorkers Compensation Law applies to employers of three or more part-time
or full-time employees. Such employers must either obtain workers compensation insurance
coverage or be qualified as a self-insurer. Coverage must include medical and disability benefits
to employees who suffer employment-related injuries that result in partia or total incapacity or
death. In return for providing such coverage, the employer is shielded from tort liability for these
injuries.

Covered employers are required to post information identifying the medical panel of
physicians or the managed care organization. All authorized doctor bills, hospital bills, physical
therapy, prescriptions, rehabilitation and necessary travel expenses must be paid by the employer
or its insurance company. Employees incapacitated for more than seven days are entitled to two-
thirds of their average weekly wages, not to exceed $400.00 a week. Employees are entitled to
receive benefits for up to 400 weeks or, if the injury is catastrophic, for life. Benefits may be
reduced if the employeeisreleased to return to work with limitations or restrictions.

Employeesareindigiblefor workers compensation benefitsif theinjury or death occurred
due to the employee’ swillful misconduct, including intentionally self-inflicted injury, or out of an
attempt to injure another, or from the willful failure or refusal to use a safety appliance or perform
a duty required by statute. Employees are aso ineligible if the injury or death occurred due to
intoxication by alcohol or illegal drugs. If the employee refuses to be tested, it is presumed that
the injury was caused by the employee’ s consumption of acohol or illegal drugs.

If the employer refuses or failsto pay workers' compensation benefits, the employee must
file a claim with the Workers Compensation Board. The employer ordinarily has the burden of
proving that the employeeisineligible for benefits. An administrative law judge makes the initial
decision. That decision can be appealed to the Board and, if necessary, to the courts.

2. Workplace Violence, O.C.G.A. § 34-1-7

You must furnish employees with a workplace that is reasonably safe from violence.
Depending on the circumstances, an employee may be eligible for workers' compensation if he or
she is assaulted in the workplace or during work hours.
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Georgialaw alows you to obtain atemporary restraining order (TRO), effective up to 15
days, against an individual who has committed or threatened violence. You must submit an
affidavit that details the violence or threats of violence and shows that you have conducted a
reasonabl e investigation of the allegations. Before the TRO expires, an evidentiary hearing will be
held to determine whether an injunction (lasting up to three years) should be granted. The TRO
and injunction restrain the defendant from committing violence or threatening violence against an
employee while at work or otherwise in the workplace.

3. Workplace Safety Standards, O.C.G.A. 8 34-2-10, § 34-7-20 And § 34-
7-23

You must furnish a reasonably safe workplace, including providing safety devices and
safeguards, and otherwise do everything reasonably necessary to protect the life, health, safety and
welfare of employees. Y ou must warn employees about known latent defects in machinery or the
work environment. However, employees assume the ordinary risks of employment and must
exercise ordinary skill and diligence to protect themselves.

These general state safety laws are rarely invoked or utilized and are generally preempted
by the federal Occupational Safety and Health Act (OSHA) and its regulations, particularly 29
C.F.R. Part 1910 (general industry standards) and 29 C.F.R. Part 1926 (construction standards).
OSHA and its regulations require you to furnish a workplace free from recognized hazards that
cause or are likely to cause serious harm. Y ou may contest OSHA citations and penalties before
an administrative law judge. Y ou may then appeal to the Occupational Safety and Health Review
Commission and, if desired, to the federal appeals courts. Notices of contest must be filed within
15 working days following issuance of citations. OSHA penalties range up to $70,000, depending
on the seriousness of the violation, the size of the employer and the employer’s safety record.
Additional information on OSHA isavailablein aseparate booklet published by Fisher & Phillips.

4, Gunsin theWorkplace, O.C.G.A. § 16-11-135

Georgia provides for the right of individuals, under certain circumstances, to carry a
weapon in public places. Therefore, you may not establish rules that alow you to search
employees' cars for firearms or to condition employment on an agreement by an employee not to
storealicensed firearm in their locked vehicle. If you have asecure parking lot that restricts public
access by means of a gate, security guard, or other similar means, however, you may search
vehicles, so long as searches are done on a uniform and frequent basis.

The law applies to both the public and private sector, but excludes some employers,
including: most correctional institutions; facilities associated with electricity generation that are
owned or operated by a public entity; U.S. Department of Defense contractors whose facilities are
contiguous with military installations, or are within one mile of an airport; natural gas and liquid
petroleum transmission facilities; and water storage and supply facilities.

The law restricts the carrying of aweapon in a vehicle to the employee's own car, truck or
motorcycle. It does not give employees who drive company vehiclestheright to maintain afirearm
in your company vehicles. Additionally, you may restrict an employee from possessing a firearm
on company property due to acompleted or pending disciplinary action.
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H. InsuranceIn TheWorkplace, O.C.G.A. § 33-24-21.1

Y ou are not required to provide life, disability, or health insurance to employees. If you do
provide such coverage, however, state and federal laws regulate such coverage.

Asto most forms of group accident or insurance coverage, Georgialaw requires employers
to provide employees with the right to purchase post-termination coverage. The term of such
coverage, assuming the individual pays for it, is the fractional policy month remaining at time of
termination, plus three additional months. This does not apply if the employee was terminated for
cause or if the coverage had lapsed prior to the employee's termination due to the employee’s
failure to make required payments.

Georgia law aso requires that most employees be allowed to convert coverage in effect
before their termination to individual coverage, to be paid at their expense.

The federa COBRA law requires employers having 20 or more employees to alow
terminated employees to retain medical coverage at their own cost for 18 months or more,
depending on the circumstances. More information about COBRA is available in a separate Fisher
& Phillips booklet.

l. New Hire Reporting, O.C.G.A. §19-11-9.2

Georgialaw requires you to report within 10 days of their occurrence the following events:
hiring of all (new or former) employees, and al (new or former) employees who are laid off,
furloughed, separated, granted leave without pay, or terminated. Y ou must report such events by
mailing the employee's copy of the W-4 form or other authorized identification to the Georgia
Department of Administrative Services. The report must contain:

e the employee’ s name, address, social security number, and date of birth; and
e the employer’s name, address, and employment security number or unified business
identifier number.

Y ou can register new hires on the Internet at www.ga-newhire.com.
J. “Multiracial” Classification On Forms, O.C.G.A. 8§ 34-1-5

This statute calls for employers to include a “multiracial” classification on written forms
and questionnaires that request information on the racial or ethnic identification of employees.
However, because the statute expressly states that violation of the statute does not create a cause
of action, it is unclear whether you must do this.

K. Notice Of Separation, Ga. Reg. 300-2-7-.06

Georgia law requires you to file Form DOL-800, “Separation Notice”, for each worker
separated regardless of the reason for separation (except when mass separation Form DOL-402
and Form DOL-402A notices arefiled). The Separation Notice must be completed, signed by the
employer or authorized agent, dated and delivered to the separated employee on the last day of
work in accordance with printed instructions on the Form DOL-800. If the employeeisno longer
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available at the time employment ceases, you must mail the notice to the last known address of the
employee within three days of the date that the separation occurred or became known to you.

V. PROHIBITED DISCRIMINATION
A. Race, Gender, And National Origin

Georgia has no laws prohibiting employment discrimination on the basis of race, gender
(including sexual harassment), or national origin. Title VIl of thefedera Civil Rights Act of 1964,
which covers employers with 15 or more employees, however, does prohibit such discrimination
and retaliation against employees who oppose unlawful discrimination or who participate in Title
VI proceedings. Title VII allows employees to sue for back wages, reinstatement or front pay,
and attorneys fees. Employees may aso recover compensatory and punitive damages, the
combined amount of which may range up to $300,000 (depending on the size of the employer).
Additionally, under Title VII, plaintiffs are entitled to ajury trial.

Prior to filing a lawsuit under Title VI, an employee in Georgia must file a charge with
the Equal Employment Opportunity Commission (EEOC) within 180 days of the alleged
discriminatory event and allow the EEOC to investigate the charge for at least 180 days. A race
discrimination plaintiff has the option to skip the EEOC process and file suit directly in court
pursuant to the federal Civil Rights Act of 1866, which applies to al employers and allows the
same types of relief as Title VII plus unlimited punitive and compensatory damages.

B. Equal Pay, O.C.G.A. § 34-5-3, § 34-5-6

Georgia's “Sex Discrimination in Employment” law requires employers with 10 or more
employeesto pay the same wage rate to both males and females for equal work in jobsthat require
equal skill, effort, responsibility and that are performed under similar working conditions. This
requirement does not apply if such payment is made pursuant to a seniority system, amerit system,
a system which measures earnings by quantity or quality of production, or a differential based on
any factor other than sex. Covered employers may not retaliate against any employee for
complaining about matters relating to sex discrimination or for instituting or testifying in a lega
proceeding related to sex discrimination.

The State Commissioner of Labor has the right to investigate equal pay complaints, assist
employers with compliance and eliminate unlawful practices through informal conference. Any
aggrieved employee may sue to recover wages and reasonable attorneys’ fees, not to exceed 25%
of the judgment, but must do so no later than one year after the cause of action accrues. The parties
may elect to follow special arbitration procedures. Covered employers are required to post a copy
or abstract of this law.

The federal Equal Pay Act (EPA), which is part of the Fair Labor Standards Act (FLSA)
and which applies to any employer or employee covered by the FLSA, has similar requirements.
It is generaly preferred by plaintiffs because it allows more extensive damages (unpaid wages,
additional liquidated damages, plus unlimited attorneys’ fees) than the state law allows.
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C.  Disability, 0.C.G.A. §34-6A-1 t. seq.

Both state law (the Georgia Equal Employment for Persons With Disabilities Code
(GEEPDC)) and federal law (the Americans with Disabilities Act (ADA)) protect applicants and
employees with disabilities. Because the ADA covers the same range of employers (15 or more
employees) asthe GEEPDC, provides substantially greater protection to applicants and employees
with qualified disabilities than the GEEPDC, requires reasonable accommodation to such
individuals (the GEEPDC requires no accommodation), and allows substantially greater damages
to plaintiffs, covered employers should exclusively focustheir efforts on complying with the ADA
rather than with the GEEPDC.

Under the ADA, covered employers cannot discriminate against employees or applicants
with adisability (or those whom they regard as having adisability) who, with or without reasonable
accommodation, can perform the essentia functions of the job at issue. Covered employers must
aso make reasonable accommodation to employees, including modification of facilities and
equipment and job restructuring. More information about the ADA isavailablein a separate Fisher
& Phillips booklet.

D. Age, O.C.G.A.§34-1-2

Under Georgia statutory law, you may not discriminate against any individual between 40
and 70 years of age solely because of age when the “reasonable demands” of the position do not
require an age distinction and the individua is qualified physically, mentally, and by training or
experienceto satisfactorily perform the work. Convicted violators are guilty of amisdemeanor and
subject to fines up to $250. The Georgia Supreme Court has held that this law does not authorize
acivil action for wrongful discharge.

Georgia employers with 20 or more employees are also subject to the federal Age
Discrimination in Employment Act (ADEA). Under the ADEA, it is unlawful to discriminate
against or discharge an applicant or employee who is 40 years or older or retaliate against an
individual for opposing employment practices that discriminate based on age or for participating
in any way in an investigation, proceeding, or litigation under the ADEA.

E. Religion, O.C.G.A. § 10-1-573

Georgialaw requires any business or industry that operates on Saturday or Sunday to make
all reasonable accommodations to the religious needs of employees whose regular day of worship
fallson aday of work. It isunclear whether this statute imposes any enforceable duty on employers
because the statute does not authorize a cause of action or specify remedies or penalties. Because
of the imprecise wording of the statute, it is also unclear whether it applies to Muslims (who
worship on Fridays). There are no reported cases interpreting this statute.

Georgia employers covered by the federa Title VII law must accommodate the religious
belief of an employee or prospective employee, unless doing so would impose an undue hardship,
and cannot discriminate against applicants or employees based on their religion. The full range of
Title VII remedies is available to plaintiffs asserting religious discrimination or failure to be
accommodated.
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F. Criminal History, O.C.G.A. 8§ 35-3-34

Y ou may ordinarily base an employment decision on an applicant’ s or employee’ s criminal
record. Employers may obtain criminal history information with written consent of the party being
investigated from the Georgia Crime Information Center at www.state.ga.us/gbi/gcic.html. If you
make an adverse employment decision based on such records, you must inform the affected person
that a record was obtained from the center, the specific contents of the record and the effect the
record had upon the decision. Failure to provide such information is a misdemeanor.

Employers cannot disqualify any applicant because that individual has pleaded guilty to a
crime if that individual’s plea has been discharged pursuant to the First-Time Offender Law
(O.C.G.A. Title 42, Chap. 8), which allows a person who has not previously been convicted of a
felony to be placed on probation instead of imprisonment. However, as decided by the Georgia
Court of Appealsin 2000 (in a case argued by Fisher & Phillips attorneys), because the statute
does not specifically authorize a civil action for its violation, plaintiffs who have been denied
employment for reasons prohibited by the statute cannot assert a wrongful discharge claim. (Note
that the Crime Information Center is not allowed to release records of arrests, charges and
sentences for crimes covered by the First-Time Offender Law.)

G. Garnishment Orders

State and federal law provides some protection to employees who are subject to
garnishment orders. Under Georgia law, you may not discharge an employee because that
employee:

e hasvoluntarily assigned a portion of his or her income for child support (O.C.G.A. §
19-11-20);

e issubject to agarnishment order for any one debt (O.C.G.A. § 18-4-7); or

e issubject to agarnishment order for spousal or child support (O.C.G.A. § 19-6-33(j)).

Thefirst two of thethree state statutes establish no civil remedies or penaltiesfor violations.
Federal law, however, has a provision identical to the second law that establishes a penalty of
$1,000 and/or imprisonment for one year for itsviolation. (No federal court in Georgiahas decided
whether the federal law allows civil remedies, and other federal courts are split on theissue.) The
third state garnishment law mentioned above specifies a penalty of $250 for the first violation and
up to $500 for each subsequent violation; it does not, however, authorize civil suits to remedy
violations.

Federal law prohibits firing any employee because that employee is subject to a student
loan garnishment order. An aggrieved employee may sue for back pay, reinstatement, attorneys
fees, and punitive damages.

H. Bankruptcy

Georgia law provides no protections for employees who file for bankruptcy. However,
federal law provides that employers may not discipline or discharge an employee solely because
that employee has filed bankruptcy. The federal courts are split on whether this law protects
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applicants, as well. Although the statute specifies no remedy, federal courts have generally
permitted civil lawsuits for violations.

l. Sexual Orientation

There are no Georgia or federal laws (including Title VII) prohibiting discrimination on
the basis of sexual orientation. In 2000, however, the City of Atlanta enacted an ordinance
prohibiting discrimination on the basis of sexual orientation, as well as gender identity, domestic
relationship status, parental status, and familial status. The ordinance (Atlanta Code of Ordinances,
Sec. 94-110 et. seqg.), which applies to private employers operating in the city with 10 or more
employees (including part-time and temporary employees), allows private suits by employees. The
Ordinance provides that violations could result in unlimited damages, as well as revocation or
suspension of various city licenses. Whether this ordinance is enforceable is in question. Unless
and until alegal challenge to the ordinance is sustained, however, employers operating in the City
of Atlanta should be aware of these provisions.

V. TORTSASSOCIATED WITH EMPLOYMENT
A. Negligent Hire/Retention, O.C.G.A. 8§ 34-7-20

You must exercise ordinary care when selecting employees for hire and when you
discharge any employee who poses adanger to others. Claims of negligent hire/retention are often
brought by plaintiffs claiming sexual harassment. To avoid and defeat negligent hire/retention
claims, you should:

e require the prospective employee to complete a job application form that includes
consent for credit, driver’s license, and criminal-background investigations and
guestions concerning whether the applicant has ever been convicted of a crime,
including details concerning the type of crime, the date of conviction and the penalty
imposed, and whether the prospective employee has ever been a defendant in a civil
action for an intentional tort, including the nature of the intentional tort and the
disposition of the action;

e makeareasonable effort to contact references and former employers of the prospective
employee concerning the suitability of the prospective employee for employment; and

e interview the prospective employee.

Y ou should require applicants to sign a separate form authorizing the acquisition of the
above-listed information. Under thefederal Fair Credit Reporting Act, beforetaking adverse action
based, in whole or in part, on a credit or background report, you must provide a copy of the report
to the employee along with a summary of consumer’s rights provided by the credit reporting
agency. Additionaly, the use of information from criminal background or credit reports to make
employment decisions may be challenged based on disparate impact theories under federal laws
prohibiting unlawful discrimination.

B. Defamation, O.C.G.A. 851-5-1 et. seq.

Defamation is a false and malicious communication that is either written (libel) or verba
(slander) to athird person that injures the reputation of another or exposes that person to public
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contempt or ridicule. Defamation claims often arise in the employment context, particularly when
negative evaluations or job references are given. Simply announcing that an employee has been
discharged is not actionable defamation.

There are severa defenses against a defamation claim, including truth and personal
opinion. Limiting the dissemination of any negative information about an employee only to
internal employees (i.e. supervisors, human resources personnel) who need to know such
information to perform their job duties provides a viable defense. Additionaly, al
communications with the Georgia Department of Labor in connection with unemployment claims
are absolutely privileged. O.C.G.A. 8 34-8-122(a). Georgialaw (O.C.G.A. § 34-1-4) a so provides
some protection for job references. Employers (and their designated spokesperson) are presumed
to be acting in “good faith” when they disclose:

e factual information concerning an employee’ s or former employee’ s job performance;

e anyillegal act committed by such employee; or

e factual information concerning an employee’s or former employee’ s ability or lack of
ability to carry out the duties of such job.

This presumption does not apply to information that is disclosed in violation of a
nondisclosure agreement or that is confidential as a matter of law. Despite the protections offered
by thislaw, you should obtain a signed written rel ease from the empl oyee requesting the reference
before providing areference.

C. Intentional Interference With Employment Relationship

Both employees and employers frequently suethird parties for interference with an existing
or prospective employment relationship. Thistype of claim often arises when a competitor hiresa
key employee and the former employer sues the competitor. It also commonly occurs when a
former employer gives a negative employment reference. To prevail on such aclaim, the plaintiff
must show the following:

e an existing or prospective employment relationship (an “at-will” employment
relationship qualifies as a contract);

e thedefendant isathird party;

¢ the defendant maliciously caused a breach of the contract or prevented its formation;
and

e the plaintiff suffered damages.

Malice requires an independent wrongful act, such as physical violence, fraud, defamation,
etc. Because only a third party can interfere with a contract, employees cannot sue their current
employers or its managers (or vice-versa) for intentional interference with employment
contract/relationship.

You are not liable merely for informing a prospective employee about an available
position. If employersare in the same type of business, they may freely attempt to hire each other’s
employees. This “competition” privilege constitutes a defense to a claim of interference with
employment relationship if the competitor:
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e does not employ improper means;
e doesnot intend to create or continue an illegal restraint of competition; and
e advancesitsinterestsin its competition with the other.

D. Breach Of Duty Of Loyalty And Breach Of Fiduciary Duty, O.C.G.A. § 14-2-
842 And § 10-6-31

Under Georgialaw, al employees owetheir employer aduty of loyalty and faithful service.
Thus, employees cannot directly compete with their employer’s business or solicit customers for
arival business. If they do so, the employer may sue for breach of the duty of loyalty. However,
merely planning to work for a competitor does not violate the duty of loyalty.

Managers owe an additional “fiduciary” duty of good faith and loyalty to their employer.
Without knowledge and consent of the employer, they cannot make a personal profit from the
employer’s business or take advantage of business opportunities that properly belong to the
employer. An employer may sue a manager for breach of fiduciary duty, may stop paying any
compensation owed to such manager and may recover any compensation paid during the time of
breach.

E. Misappropriation Of Trade Secrets And Computer Data, O.C.G.A. § 10-1-
762 et. seq.

Georgia's Trade Secrets law allows you to sue former employees, competitors, or other
persons and entities who misappropriate the employer’s trade secrets. Trade secrets include
formulas, programs, devices, methods, techniques, drawings, processes, financia data or plans,
product plans, lists of actual or potential customers or suppliers that are not commonly known by
or availableto the public. The Georgia Computer Systems Protection law (O.C.G.A. 8§ 16-9-6) dso
provides criminal penalties and authorizes civil lawsuits against anyone who uses a computer or
computer network to, among other things, steal, delete, or alter data; invade the privacy of another;
or commit computer forgery.

F. I ntentional Infliction Of Emotional Distress

Many employment-related lawsuits include a claim for intentional infliction of emotional
distress (IIED). To prevail on such a claim, the plaintiff must meet the “stringent” burden of
showing “extreme and outrageous’ conduct that caused severe emotional distress. Because the
burden of proof is so high, Georgia and federal courts often dismiss IIED claims arising in the
employment context. One court has held that such a claim requires some form of physical
intimidation that approaches ordinary assault or otherwise “shocks the conscience.” The distress
must be “so severe that no reasonable person could endureit;” mere humiliation, embarrassment,
or fright are insufficient. The mere discharge of an at-will employee, even if false reasons for the
discharge are provided, cannot sustain an I1ED claim.
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VI. LABOR ORGANIZATIONSAND LABOR RELATIONS
A. The National Labor Relations Act

Thefield of labor relations is primarily governed by the federal National Labor Relations
Act (NLRA), which is enforced by the National Labor Relations Board (NLRB). The NLRA
allows groups of employees to elect a labor organization to negotiate their wages and working
conditions. While employers may express their opposition to unionization, they may not
discriminate against empl oyees because of their union activity or past membership. If aunion wins
an NLRB election, the employer must negotiatein good faith with the union. If the parties negotiate
acollective bargaining agreement, the agreement isafully enforceable contract. More information
about the NLRA is availablein separate Fisher & Phillips booklets.

B. Protection For Employers From Unlawful Union Acts

The primary economic weapon for unions is the right to strike and picket the employer’s
workplace. Georgia and federal courts cannot enjoin peaceful strikes or picketing. However,
Georgialaw (O.C.G.A. 8 34-6-1 et seq.) does offer significant protection from unlawful acts by
unions. No person or organization may use force, intimidation, violence, or threats of violencein
order to:

force any person to join or not to join aunion;

force any person to strike or refrain from striking;

prevent any individuals from leaving or continuing any employment;

prevent any individuals from accepting or refusing employment by any employer;

prevent any individuals from entering or leaving any place of employment of such

employer;

e prevent any employer from lawfully engaging or continuing to engage in any proper
and lawful business activity;

e prevent any employer from properly, lawfully, or peaceably using or enjoying his
property used or useful in the conduct of such business;

e prevent any employer from acquiring materials or supplies for the purposes of such
business or from disposing of the goods, wares, or products of such business; or

e prevent any carrier from supplying, receiving, or delivering materials, products, or

supplies to or from any employer.

Georgialaw also prohibits any person or organization from assembling at or near any place
where a labor dispute exists and by force, intimidation, violence, or threats of violence attempt to
prevent any person from engaging in any lawful vocation. It is also unlawful to promote,
encourage, or aid any such assemblage.

Georgia law aso forbids “mass picketing” that obstructs entrance into a place of
employment or blocks public roads or other public conveyances.

Any violation of these prohibitions is a misdemeanor. Any aggrieved employer or
individual may also sue for damages and an injunction, which may be enforced by contempt
proceedings. A union is not liable unless it counseled, authorized, or ratified the unlawful act.
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C. Right To Work Protections For Employees, O.C.G.A. § 34-6-21

Since Georgiais a“right to work” state, employees in Georgia cannot be required to join
or pay dues to a union. You may deduct union dues from an employee's wages only if that
employee specifically makes such a request and the request cannot be irrevocable for more than
one year. Y ou may not negotiate any collective bargaining agreement that contradicts these “right
to work” provisions. Any party who violates these provisionsis guilty of acriminal misdemeanor
and may be sued by any aggrieved individua for damages and an injunction.

VIl. IMMIGRATION
A. Overview

The Georgia Security and Immigration Compliance Act (GSICA) took effect in July 2007
and required public employers and contractors with the State of Georgia and its legal entities to
verify the work digibility of new-hires (including re-hires) using the federal employment
verification system known as E-Verify. On July 1, 2011, the Illegal Immigration Reform and
Enforcement Act of 2011 (IIREA) went into effect adding requirementsfor private employerswith
more than 10 employees to use E-Verify for new-hires and re-hires on a phased-in basis triggered
by the number of employees. 1IREA also added affidavit requirements for State contractors and
subcontractors and for individuals and employers seeking public benefits from the State. This
summary of the Georgiaimmigration laws focuses only on provisions that apply to employers but
please note that IIREA includes provisions that create criminal liability for individuals who are
not lawfully authorized to be present or work in the United States.

B. Public Employers

GSICA requires public employers to verify the work eligibility of newly-hired or rehired
employees using the U.S. Department of Homeland Security’ s E-Verify system. Public employers
are required to post their federally issued E-Verify user identification number and date of
authorization to use E-Verify on their website. Covered entities that do not maintain a website
must annually publish the identification number and date of authorization in the legal organ for
the county.

C. Contractor s/Subcontractorswith the State

Contractors, subcontractors, and sub-subcontractors entering into a contract for the
physical performance of services with any Georgia public employer, must verify the work
eligibility of newly-hired or rehired employees using the E-Verify system. The contractor must
provide asigned and notarized affidavit to the public entity stating that it uses E-Verify, providing
its E-Verify identification number and date of enrollment, and that it will only contract with
subcontractors who present an affidavit containing the same information. All subcontractors must
provide an E-Verify affidavit to the contractor upon entering into a covered contract. If a
subcontractor enters into a contract with a sub-subcontractor, it must provide the contractor with
the sub-subcontractor’s E-Verify affidavits within five business days. In the case where a
contractor, subcontractor or sub-subcontractor has no employees or does not intend to hire
employees to perform any part of the public employer’s contract, it may instead provide a copy of
a state-issued driver's license or ID card (only driver’s licenses or ID cards issued by states that

21



verify immigration status before issuing the documents are acceptable). It is the contractors
responsibility to provide the public employer within five business days of receipt all affidavits,
driver’slicenses or identification cards recelved.

D. Private Employers

Private employers with 10 or more employees are required to use E-Verify for new hires
and re-hires on a phased-in schedul e based on the number of employees. This provision went into
effect for employers with 500 or more employees on January 1, 2012 and for employers with 499
to 100 employees on July 1, 2012. For employerswith 99 to 11 employees, the law went into effect
on July 1, 2013. At the time a business or individua applies for or renews a business license,
occupational tax certificate or other document required to operate a business in Georgia, the
applicant must provide evidence that the company or individual uses E-Verify or is exempt. In
order to determinewhen the E-V erify requirement istriggered, an employer must count the number
of W-2 employees working at least 35 hours per week on January 1 of each year.

E. Public Ben€fits

Any state agency providing or administering a public benefit is required to make applicants
sign an affidavit verifying the applicant's lawful presence in the United States and to provide a
secure and verifiable document. A public benefit includes a business license, business loan,
gaming license, occupational license, professional license and atax certificate required to conduct
a commercia business. A list of secure and verifiable documents is provided by the Attorney
General and is posted on the Georgia Department of Law’s website. Acceptable secure and
verification documents include, among other things, a U.S. passport or passport card, a driver’'s
license or ID card issued by a state that verifies lawful status before issuing the document, a
Permanent Resident or Alien Registration card, an Employment Authorization Card and a
Certificate of Naturalization or Citizenship.

F. Other Provisions Affecting Employers

GSICA prohibits employers from claiming a state income tax deduction for wages or
remuneration of $600 or more paid to an individual who is not authorized to work. The employer's
reliance on E-Verify provides a safe harbor, as does the employee's presentation to the employer
of avalid license or identification card issued by the Georgia Department of Driver Services. The
law only applies with regard to employees hired after January 1, 2008.

VIIl. CONCLUSION

Georgia law, and the courts enforcing it, offer employers a more favorable climate than
most states. Georgia has recognized the importance of economic development, and the state and
its workers have benefited from the state’s employer-friendly environment. Nevertheless, as you
can see from the various state and federal statutes and regulations discussed above, there are many
potential legal pitfalls. Reducing lega risks will require an active effort by management that
includes practical and legal personnel policies, training of supervisors and employees in those
policies and legal requirements and, where warranted, consistent discipline for policy violations.
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For more information contact any attorney in the Atlanta office of Fisher & Phillips LLP at
404.231.1400 or visit our website at www.laborlawyers.com.
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