
PMS 289 C • Date: 09/06/2022 • Page Count: 60 • PPI: 340 • Spine width: 0.1765 in

An A.S. Pratt™ PUBLICATION  OCTOBER 2022

Editor’s Note: Fintechs Take Note
Victoria Prussen Spears

What Fintech Companies Need to Know About Key Federal and State Privacy Requirements
Daniel Forester, Melissa Baal Guidorizzi, Sulina Gabale and Ryan McKenney

The Gloves Come Off: CFTC Takes Swing at Alleged Bitcoin Fraud
Alexandra C. Scheibe and Ethan M. Heller

Cryptocurrency as Commodities? Bipartisan Senate Bill Proposes Comprehensive Legislation to 
Regulate Digital Assets
Phillip C. Bauknight and Benjamin M. Ebbink

Responsible Financial Innovation Act: Proposed Tax and Reporting for Digital Assets
Andrea S. Kramer, John T. Lutz, William R. Pomierski and Andrew M. Granek

Second Circuit Considers Whether Syndicated Term Loans Are Securities
Peter I. Altman, Douglas A. Rappaport, Daniel I. Fisher, Jaisohn Jungbin Im
and Jesse Michael Brush

Adviser’s ESG Disclosures End Up in SEC’s Greenwashing Crosshairs
Daniel M. Hawke, Jane Norberg, Christian D. H. Schultz, Erik Walsh,
Ellen Kaye Fleishhacker, Jonathan E. Green and Jonathan S. Martel

Department of Labor Sued in Crypto 401(k) Guidance Lawsuit
Phillip C. Bauknight and Ron M. Pierce

What the C-Suite and Board Should Know About the New CCO Certification Requirement From DOJ
Mark A. Rush and Nadia J. Brooks

First Settlement with Non-Bank Lender Exemplifies DOJ’s Commitment to Its “Combatting Redlining Initiative”
Paul F. Hancock, Olivia Kelman and Lanette Suárez MartÍn

U.S. Supreme Court Decision Reconfirms Availability of Municipal Bond Financing for Religious Organizations
Jenna Magan, Stephen Spitz, and Marc Bauer

European Regulatory Overhaul for Crypto Firms on the Horizon
Christopher Hurn and Joshua Kaplan

TH
E B

A
N

K
IN

G
 LAW

 JO
U

R
N

A
L

VO
LU

M
E 139 N

U
M

BER
 9

O
C

TO
BER

 2022



THE BANKING LAW

JOURNAL

VOLUME 139 NUMBER 9 October 2022

Editor’s Note: Fintechs Take Note
Victoria Prussen Spears 495

What Fintech Companies Need to Know About Key Federal and State Privacy
Requirements
Daniel Forester, Melissa Baal Guidorizzi, Sulina Gabale and Ryan McKenney 498

The Gloves Come Off: CFTC Takes Swing at Alleged Bitcoin Fraud
Alexandra C. Scheibe and Ethan M. Heller 507

Cryptocurrency as Commodities? Bipartisan Senate Bill Proposes Comprehensive
Legislation to Regulate Digital Assets
Phillip C. Bauknight and Benjamin M. Ebbink 513

Responsible Financial Innovation Act: Proposed Tax and Reporting for Digital
Assets
Andrea S. Kramer, John T. Lutz, William R. Pomierski and Andrew M. Granek 516

Second Circuit Considers Whether Syndicated Term Loans Are Securities
Peter I. Altman, Douglas A. Rappaport, Daniel I. Fisher, Jaisohn Jungbin Im
and Jesse Michael Brush 520

Adviser’s ESG Disclosures End Up in SEC’s Greenwashing Crosshairs
Daniel M. Hawke, Jane Norberg, Christian D. H. Schultz, Erik Walsh,
Ellen Kaye Fleishhacker, Jonathan E. Green and Jonathan S. Martel 525

Department of Labor Sued in Crypto 401(k) Guidance Lawsuit
Phillip C. Bauknight and Ron M. Pierce 529

What the C-Suite and Board Should Know About the New CCO Certification
Requirement From DOJ
Mark A. Rush and Nadia J. Brooks 532

First Settlement with Non-Bank Lender Exemplifies DOJ’s Commitment to Its
“Combatting Redlining Initiative”
Paul F. Hancock, Olivia Kelman and Lanette Suárez Martín 536

U.S. Supreme Court Decision Reconfirms Availability of Municipal Bond Financing
for Religious Organizations
Jenna Magan, Stephen Spitz, and Marc Bauer 540

European Regulatory Overhaul for Crypto Firms on the Horizon
Christopher Hurn and Joshua Kaplan 543



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,

please call:

Matthew T. Burke at ................................................................................... (800) 252-9257

Email: ................................................................................. matthew.t.burke@lexisnexis.com

Outside the United States and Canada, please call . . . . . . . . . . . . . . (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,

please call:

Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844

Outside the United States and Canada, please call . . . . . . . . . . . . . . (518) 487-3385

Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341

Customer Service Website . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call

Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940

Outside the United States and Canada, please call . . . . . . . . . . . . . . . (937) 247-0293

ISBN: 978-0-7698-7878-2 (print)

ISSN: 0005-5506 (Print)

Cite this publication as:

The Banking Law Journal (LexisNexis A.S. Pratt)

Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.

This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.

Copyright © 2022 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2022–Pub.4815)



Editor-in-Chief, Editor & Board
of Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS
BARKLEY CLARK

Partner, Stinson Leonard Street LLP

CARLETON GOSS

Counsel, Hunton Andrews Kurth LLP

MICHAEL J. HELLER

Partner, Rivkin Radler LLP

SATISH M. KINI

Partner, Debevoise & Plimpton LLP

DOUGLAS LANDY

White & Case LLP

PAUL L. LEE

Of Counsel, Debevoise & Plimpton LLP

TIMOTHY D. NAEGELE

Partner, Timothy D. Naegele & Associates

STEPHEN J. NEWMAN

Partner, Stroock & Stroock & Lavan LLP

iii



THE BANKING LAW JOURNAL (ISBN 978-0-76987-878-2) (USPS 003-160) is published ten

times a year by Matthew Bender & Company, Inc. Periodicals Postage Paid at Washington,

D.C., and at additional mailing offices. Copyright 2022 Reed Elsevier Properties SA., used

under license by Matthew Bender & Company, Inc. No part of this journal may be reproduced

in any form—by microfilm, xerography, or otherwise—or incorporated into any information

retrieval system without the written permission of the copyright owner. For customer support,

please contact LexisNexis Matthew Bender, 1275 Broadway, Albany, NY 12204 or e-mail

Customer.Support@lexisnexis.com. Direct any editorial inquiries and send any material for

publication to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,

26910 Grand Central Parkway, #18R, Floral Park, NY 11005,

smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is

welcomed—articles, decisions, or other items of interest to bankers, officers of financial

institutions, and their attorneys. This publication is designed to be accurate and authoritative,

but neither the publisher nor the authors are rendering legal, accounting, or other professional

services in this publication. If legal or other expert advice is desired, retain the services of an

appropriate professional. The articles and columns reflect only the present considerations and

views of the authors and do not necessarily reflect those of the firms or organizations with

which they are affiliated, any of the former or present clients of the authors or their firms or

organizations, or the editors or publisher.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, LexisNexis

Matthew Bender, 230 Park Ave, 7th Floor, New York, NY 10169.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, A.S. Pratt & Sons,

805 Fifteenth Street, NW, Third Floor, Washington, DC 20005-2207.

iv



* Phillip C. Bauknight is a partner at Fisher Phillips representing employers in a broad range
of employment, business, and labor issues. In addition, as chair of the firm’s Cryptocurrency and
Blockchain Practice Group, he regularly provides guidance on navigating the complexities and
challenges of blockchain technology and digital currency in the workplace. Ron M. Pierce is of
counsel in the firm focusing his practice on all areas of employee benefits and executive
compensation, regularly advising his clients on benefits-related compliance issues and controversies.
The authors may be reached at pbauknight@fisherphillips.com and rpierce@fisherphillips.com,
respectively.

Department of Labor Sued in Crypto 401(k)
Guidance Lawsuit

By Phillip C. Bauknight and Ron M. Pierce*

The authors of this article discuss a lawsuit against the U.S. Department of Labor alleging 
that federal officials are improperly restricting investment options by warning fiduciaries 
against including cryptocurrency in their 401(k) plans.

The battle over crypto 401(k)s reached a fever pitch when 401(k) provider 
ForUsAll Inc. filed a lawsuit against the U.S. Department of Labor (“DOL”) in 
a Washington, D.C., federal court, alleging that federal officials are improperly 
restricting investment options. ForUsAll, which claims to be the first 401(k) 
platform to provide employees access to cryptocurrency, alleges that the DOL 
violated the Administrative Procedure Act (“APA”) by issuing guidance in 
March (“Guidance”) that warned fiduciaries against including cryptocurrency in 
their 401(k) plans. This article discussed what companies need to know about 
this latest salvo in the ongoing conflict.

HOW DID WE GET HERE?

In March, the DOL’s Employee Benefits Security Administration (“EBSA”) 
issued a strong and direct warning that including cryptocurrency in a 401(k) 
plan might run afoul of existing standards. The agency noted that “extreme 
care” should be exercised before adding such an option to a 401(k) plan’s 
investment menu for plan participants. The Guidance applies to both plan 
fiduciaries responsible for overseeing such investment options or allowing such 
investments through brokerage windows.

While the Guidance did not amount to an explicit ban, it made clear that 
fiduciaries who are considering including cryptocurrencies within 401(k) menu 
options would need to conduct a thorough evaluation before offering crypto—
and should expect an EBSA investigation if they decide to include such an offer.
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THE LAWSUIT AGAINST THE DOL

The lawsuit alleges that the DOL’s March Guidance is an “arbitrary and
capricious” attempt to restrict the use of cryptocurrency in retirement plans.
ForUsAll argues that the DOL violated the APA by issuing guidance without
following the correct notice and comment procedures under the APA. Those
procedures, argued ForUsAll, would have required the Guidance to go through
a time-consuming rulemaking process, which could have taken months, if not
years. By that time, of course, the regulatory landscape of crypto would be
significantly different as there is a frequent meme in the crypto world that one
week in crypto can feel like the equivalent of a year, if not more.

In response, multiple industry groups objected to the Guidance and
requested that it be withdrawn. In addition, a new proposal called the Financial
Freedom Act, (S. 4147), was introduced on May 5 by Senator Tommy
Tuberville (R-AL). It would prohibit the DOL from restricting the types of
investments that workers can invest in through their self-directed brokerage
accounts like 401(k)s—in turn clearing the path for employees to include
cryptocurrency in their retirement savings.

Key allegations from the Complaint include:

• The DOL rushed out the Guidance and deliberately circumvented the
APA’s rulemaking process because it feared that the bevy of crypto
Super Bowl commercials would encourage employees to put their
retirement savings in crypto. ForUsAll alleges that the rushed Guidance
was the DOL’s attempt to get ahead of this potential influx of new
crypto investors supposedly wanting to put their taxed advantaged
retirement dollars into crypto.

• The DOL’s Guidance is in direct contradiction to President Biden’s
Executive Order, which directed several federal agencies, including the
DOL and Treasury Department, to begin focusing their efforts on the
growing cryptocurrency field and evaluate how to move crypto forward
through appropriate regulation. The Complaint alleges that no other
agency responded to the Executive Order in the same manner as the
DOL.

• Neither the Guidance nor statements by DOL officials offer any
coherent rationale for how a duty would exist to select and monitor
investments in a brokerage window if those investments are cryptocur-
rency, but not if they are any other type of investment.

• There was a strong demand to add cryptocurrency to retirement plans
through ForUsAll’s program prior to the release of the Guidance, with
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many plans still having interest. Since the release of the Guidance,
however, approximately one-third of the plans ForUsAll has discussed
the matter with have indicated that they do not intend to proceed
further at this time given the position taken by the DOL.

• ForUsAll wants the court, among other relief, to vacate and set aside the
DOL’s crypto Guidance, prevent the DOL from acting to implement
the Guidance, and prohibit investigations outside the scope allowed by
the Employee Retirement Income Security Act.

WHAT SHOULD COMPANIES DO?

At this time, companies that choose to include cryptocurrencies or other
digital assets in their 401(k) investment menu should keep EBSA’s scrutiny in
mind. Employer plan sponsors and other plan fiduciaries have a duty to
monitor plan investments and remove from its menu any investment options
that are imprudent. Companies that include Bitcoin (or any other digital assets
in their 401(k) menu) should ensure that they have a robust monitoring process
in place because they may end up being audited by EBSA.

Nonetheless, this development serves as more direct evidence that there is an
increasing demand from the workforce to have access to crypto products. While
several financial experts expect that crypto may eventually have a place in
401(k) offerings, the time period for this adoption, and the parameters for such
inclusion, remain to be seen. We expect this debate to continue. In the
meantime, companies and fiduciaries should continue to monitor these
developments, as well as guidance from the EBSA, in order to determine what
makes the most sense for their business and their workforce.
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