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Retaliation claims have increased dramatically in
the last several years, rising for the first time to the
largest category of claims filed with the Equal Em-
ployment Opportunity Commission (EEOC) in FY
2010. Such claims accounted for more than 36 per-
cent of all EEOC charges filed in that year, compared
to only about 29 percent of charges filed five years
ago and 27 percent of charges filed a decade earlier.
This significant increase in retaliation charges most
likely is directly related to the United States Su-
preme Court’s highly favorable treatment of retalia-
tion claims in recent years. On January 24, 2011, the
Supreme Court decided the latest of a number of
retaliation cases in a manner favorable to em-
ployees asserting such claims. Thompson v. North
American Stainless, No. 09-291, 2011 BL 17217 (U.S.
Jan. 24, 2011).

Retaliation litigation derives most often from the
provisions of Title VII of the Civil Rights Act of 1964.
The statute makes it illegal for an employer “to dis-
criminate against any of his employees ... because
he has opposed any practice, made an unlawful
employment practice by this subchapter, or be-
cause he has participated in any manner in an in-
vestigation, proceeding, or hearing under this title.”
42 USC § 2000e-3(a). In addition to Title VII, numer-
ous other statutes contain similar anti-retaliation
provisions, including the Americans With Disabilities
Act, the Age Discrimination in Employment Act, the

Fair Labor Standards Act, the Family and Medical
Leave Act, the Employee Retirement Income Securi-
ty Act, and the Occupational Safety and Health Act,
as well as so-called “whistleblower” protections in
the False Claims Act and the American Recovery and
Reinvestment Act of 2009, among others.

In Thompson, the Supreme Court addressed a Title
VIl claim brought by an employee who allegedly had
been fired to retaliate against his fiancée for filing a
charge of sex discrimination with the EEOC. The
Court found that Title VII's anti-retaliation provi-
sion, which makes it “an unlawful employment
practice for an employer to discriminate against any
of his employees ... because he has made a charge”
under Title VII, “must be construed to cover a broad
range of employer conduct.” 2011 BL 17217, at *2
(citing Burlington N. & S. F. R. Co. v. White, 548 U.S.
53 (2006)). Thus, even though the plaintiff in
Thompson had not himself made any charge or op-
posed any alleged discrimination before his firing,
the Court had “little difficulty” in reaching the con-
clusion that, if his allegations were true, the em-
ployer’s conduct violated Title VII. Relying on the
standard enunciated in Burlington that the anti-
retaliation provision precludes any employer con-
duct that “well might have dissuaded a reasonable
worker from making or supporting a charge of dis-
crimination,” 548 U.S. at 68, the Court found it “ob-
vious” that firing a worker’s fiancé might very well

© 2011 Bloomberg Finance L.P. All rights reserved. Originally published by Bloomberg Finance L.P. in the Vol. 5, No. 8 edition of the Bloomberg Law Re-
ports—Labor & Employment. Reprinted with permission. Bloomberg Law Reports® is a registered trademark and service mark of Bloomberg Finance L.P.

This document and any discussions set forth herein are for informational purposes only, and should not be construed as legal advice, which has to be ad-
dressed to particular facts and circumstances involved in any given situation. Review or use of the document and any discussions does not create an attor-
ney-client relationship with the author or publisher. To the extent that this document may contain suggested provisions, they will require modification to
suit a particular transaction, jurisdiction or situation. Please consult with an attorney with the appropriate level of experience if you have any questions.
Any tax information contained in the document or discussions is not intended to be used, and cannot be used, for purposes of avoiding penalties imposed
under the United States Internal Revenue Code. Any opinions expressed are those of the author. Bloomberg Finance L.P. and its affiliated entities do not
take responsibility for the content in this document or discussions and do not make any representation or warranty as to their completeness or accuracy.



Bloomberg Law Reports’

Labor & Employment

dissuade the employee from engaging in protected
activity. Thompson, 2011 BL 17217, at *3. The Court
also read the language in Title VII permitting a law-
suit to be brought by “the person claiming to be
aggrieved” broadly, permitting “suit by any plaintiff
with an interest arguably [sought] to be protected
by the statutes” ... /d. at *14 (citations omitted).

The expansive reading of the statutory provisions in
Thompson follow the approach that the Supreme
Court has pursued in regard to retaliation claims
since at least the Burlington decision in 2006. In
that case, the Court departed from previous deci-
sions in the lower courts holding that employees
who bring retaliation claims were required to prove
that they suffered some “materially adverse
change” in the terms and conditions of their em-
ployment, such as a discharge, demotion, loss of
pay, or other significant change in status. Rather,
the Court determined that it was sufficient for a
plaintiff to show that a “reasonable employee
would have found the challenged [employer] action
materially adverse, which in this context means it
might well have dissuaded a reasonable worker
from making or supporting a charge of discrimina-
tion.” Burlington, 548 U.S. at 67-68. While the Court
noted that the reasonable employee standard is an
objective one, the determination of whether the
challenged conduct would dissuade a reasonable
employee involves consideration of the “context,”
i.e., the circumstances of the specific employee. /d.
at 68-69. For example, the Court observed that a
schedule change might make little difference to
most workers, but it may have a significant effect
on a single mother with children of school age.

Likewise, the Court has rendered opinions in other
retaliation cases in a manner that has made clear
that the Court intends to broadly construe statutory
provisions relating to retaliation so as to provide
maximum coverage and protection. In 2008, in
CBOCS West, Inc. v. Humphries, 128 S. Ct. 1951
(2008), the Court determined that 42 USC § 1981,
which guarantees African-Americans the right to
make and enforce contracts “and the enjoyment of

all benefits, privileges, terms and conditions of the
contractual relationship,” permitted a plaintiff to
include a claim for retaliation despite the absence
of any statutory language explicitly providing for
such a claim. A year later, in Crawford v. Metro.
Gov’t of Nashville & Davidson Cty., 129 S. Ct. 846
(2009), the Court unanimously concluded that an
employee “opposed” discrimination only as a result
of comments made during an internal company in-
vestigation not initiated by the employee. The clear
import of these decisions is that the Court will take
an expansive view of statutory retaliation protec-
tions. The effect of this outlook and the much
broader standard launched in Burlington now is be-
ing seen in the wave of retaliation charges and liti-
gation reaching the EEOC and the Courts.

While most employers respect the anti-retaliation
rights accorded in various statutes, recent changes
in interpretations of these statutes not only have
opened the floodgates for retaliation claims, but
also have created substantial risk for employers
dealing with those who have expressed concerns
about perceived discrimination. These risks exist
regardless of whether any actual discrimination oc-
curred since an employee only need have a “good
faith, reasonable belief that some violation oc-
curred.” See, e.g., Fantini v. Salem State College,
557 F.3d 22, 32 (1st Cir. 2009). In addition, even
“informal” complaints are sufficient to afford the
employee protection. EEOC v. Navy Federal Credit
Union, 424 F.3d 397, 406 (4th Cir. 2005). Moreover,
since the Supreme Court in Thompson determined
that an adverse action against a fiancé might dis-
suade a reasonable employee from engaging in pro-
tected activity, it also may be the case that adverse
action against a paramour, a close friend, or a co-
worker may have the same effect, depending on the
particular circumstances.’

There are other reasons, apart from the changes in
the law, why retaliation cases are increasing and are
risky for employers. First, there are economic con-
siderations. Employees who are swept into layoffs
or are terminated and who have limited job oppor-
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tunities elsewhere often look for avenues to claim
they shouldn’t have been discharged. Second, jurors
in retaliation cases have a tendency to believe retal-
iation occurred and to empathize with employees
who claim their employers retaliated against them.
A desire to retaliate against someone who has
caused problems or irritation is a normal human
reaction. The easier legal standards applicable to
retaliation claims make it imperative that employers
handle situations, giving rise to potential retaliation
claims — which now are far greater than before —
promptly and effectively to protect themselves
from claims that, in actuality, have no merit but
which still pose high-stakes dangers, even inadver-
tently.

Although it is more common for retaliation suits to
be filed after an employee is terminated, such
claims can arise while the employee is still on the
job — and this is the most difficult situation for em-
ployers. In such cases, the employee may claim that
virtually every action the company takes thereafter
constitutes retaliation. It is imperative that employ-
ers be aware of (and train their management em-
ployees to recognize) the scope of activity that may
create protections under the statutory retaliation
provisions and understand how to address these
issues in a way that will prevent retaliation claims. It
is crucial to understand the full facts of each possi-
ble situation and to evaluate what the impact of the
employer’s actions would be on a reasonable em-
ployee in those circumstances.

To avoid these onerous lawsuits, a company’s best
course of prevention lies in strong policies, EEO
training for supervisors and HR staff, prompt inves-
tigations and evaluations for consistency, and do-
cumentation of all steps in the process. The follow-
ing important steps can greatly minimize the risks to
employers of unwanted and unwarranted retalia-
tion claims:

1. Policies — Company policies that encourage all
employees to prevent and to report discrimination
and retaliation are important, including some rec-

ognition that employees should report any conduct
that they reasonably believe to be wrongdoing. The
policies should inform employees that such reports
will not be considered inappropriate but, rather, are
an essential element of creating the type of work
environment that the company wants for all of its
employees. The policies should mandate com-
pliance with the requirements of the law and pro-
vide multiple avenues for reporting inappropriate
behavior or actions.

2. Education — Employers need to educate not only
the HR staff or others charged with conducting in-
vestigations, but also supervisors and managers.
These educational efforts should include more than
mere statements of what the law requires (for ex-
ample, that discrimination and retaliation are pro-
hibited), but also should include specific obligations
of supervisors and managers in the event that an
employee reports something (formally or informal-
ly) that relates to a protected area. Embed this
training in your company’s culture so that manage-
ment employees recognize danger areas and signs.

3. Investigations — If an employee has made a com-
plaint, employers should make certain that the
claims are investigated promptly, thoroughly and
fairly. Obtain outside advice regarding what investi-
gation is appropriate, when necessary. The cases
are filled with inappropriate statements by those
investigating that end up supporting a claim for re-
taliation rather than ensuring the claim is defensible
(for example, an investigator telling the complaining
employee that the offending supervisor has a family
and asking if the employee is sure that he or she
wants to proceed has been found to establish the
causation element for a retaliation claim). As part of
the investigation, those conducting the investiga-
tion should meet with the appropriate supervisors
and managers to ensure that they are aware of the
complaint, know their obligations not to retaliate,
and are directed to consult with HR regarding any
performance or disciplinary matters, as well as to
report any further complaints or comments regard-
ing actions relating to the employee. Every witness
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interview should begin with reiteration of the com-
pany’s EEO policies and a statement that the com-
pany will not tolerate any retaliation for participa-
tion in the interview. Reach findings and conclu-
sions promptly, communicate these to the em-
ployee and take any appropriate actions based on
the findings and conclusions.

4. Review of manager actions and consideration of
reassignments — If a management employee has
been accused of wrongdoing, it is important to con-
sider measures to make certain that the manager
does not retaliate, intentionally or otherwise. This
may include having the management employee’s
supervisor review all actions taken by the manage-
ment employee that relate to the complaining em-
ployee and possibly having HR review significant
actions. Any counseling or discipline certainly
should be vetted in advance and should be provided
to the complaining employee with at least one oth-
er management witness present. Great lengths
must be taken to avoid creating any appearance
that the complaining employee is being subjected
to greater scrutiny than other employees or than
what existed prior to the complaint, or that the em-
ployee is being “set up” or that his or her file is just
being “documented.” Appropriate consideration
must be given to the particular employee’s circums-
tances, including any facts that may make changes
to assignments or actions taken against other em-
ployees close to the complaining employee seem
significant and possibly retaliatory. Performance
evaluations may be particularly difficult in these
circumstances and significant effort is necessary to
treat the complaining employee in the same way as
if no claim had been made, i.e., not increasing criti-
cisms or overlooking performance issues that ac-
tually may exist. Management personnel should be
coached regarding what to say (and not to say) to
the employee and to other employees, including
having a script for any counseling or disciplinary
meetings so that any statements that might be con-
sidered discriminatory may be avoided. Review of
actions for consistency compared to how others in
similar circumstances have been treated is essen-

tial; bear in mind that the longer any action against
the employee occurs after a complaint, the less like-
ly that action is to be considered retaliatory.

5. Documentation — Documentation of the com-
plaint, the investigation (including instructions given
to management personnel and witnesses), and any
subsequent events, actions, or conversations of sig-
nificance with the complaining party by manage-
ment personnel is paramount. This should include
positive interactions, as well as any further com-
plaints or off-handed comments relating to the sub-
ject matter of the complaint or employment-related
actions. All management personnel involved should
be reminded that e-mail communications and other
electronic data are discoverable in litigation and
that comments or information that are inappro-
priate and that the management personnel would
not want read in public should not be created. In
any event, all documentation relating to the em-
ployee and the employee’s claims must be pre-
served.

The watchword | leave you with is caution. Be at-
tentive, and try to work out problem situations be-
fore they get out of hand. Consider the individual
circumstances of any employee who has com-
plained and ask yourself, “Would a reasonable per-
son conclude that what we are about to do would
dissuade that employee from complaining?” To
prepare for the day when problems do arise, make
sure the employer has the documentation neces-
sary to defend the company’s actions.

Randy Coffey is a partner in the Kansas City office of
Fisher & Phillips LLP. He may be reached at rcof-
fey@laborlawyers.com.

! To establish a retaliation claim, an employee generally
must show (1) that he or she engaged in some protected
activity, (2) that the employee suffered some sort of ma-
terially adverse employment action (under the Burlington
standard), and (3) a causal connection between the pro-
tected activity and the employment action.
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