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About The Presenter: Scott Schneider

• Heads F&P Higher Education Practice Group

• Award-winning faculty member at the Tulane University School
of Law where he teaches, among other things, Title IX and
Higher Education Law

• Designs and delivers training programs on a host of education
issues, including Title IX compliance obligations; legal issues in
faculty hiring, promotion, and tenure revocation; and managing
risk in student affairs

• Retained by the National Center for Campus Public Safety to
serve as a faculty member for its Trauma-Informed Sexual
Assault Investigation and Adjudication training program

• Frequently requested and nationally recognized consultant,
presenter, and trainer

• Email: sschneider@fisherphillips.com
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Fisher Phillips Title IX Services

• Policy/process review

• On-campus training

• Investigation and
adjudication services

• Litigation defense

• Expert witness services

• Mediation
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Perspective on Sex Misconduct Litigation

• 12(b)(6) motions versus
summary judgment

• It is imprecise to say
“universities are losing tons of
Title IX due process cases”

• Respondent litigation is like
the bulk of litigation – the
economics favor settlement
(and even more so)

• The importance of keeping
apprized of circuit and state
specific precedent
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Doe v. Miami University (6th Cir. Feb. 9 2018)

• Motion to dismiss

• Public university located in
Oxford, Ohio

• Accusation of sexual misconduct
was evaluated by Miami
University and John Doe was
found responsible for violating
the school’s sexual-assault policy

• Initially suspended for
approximately eight months, but
suspension was reduced by the
University on appeal to four
months
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Pleaded sufficient facts to cast “some articulable doubt on
the accuracy” on the outcome of his disciplinary hearing:

1. In her written statement, Jane describes a series of sexual acts between herself and
John, some of which were consensual and some of which were not. She states that she
initially agreed to digital penetration, but at some point told John to stop. John did stop,
but only after some period of time had passed. Then John asked Jane if he could
engage in oral sex. According to Jane, she said no, but John proceeded anyway and
Jane responded by pushing him away, rather than re-verbalizing her denial of consent.
John then stopped. Jane also states, however, that “I never said no.”

2. “However, at some point, [Jane] indicated she did not want to have oral sex and asked
you to stop but the act continued.” This one-sentence finding of misconduct holds John
responsible for non-consensual oral sex only, and not non-consensual digital
penetration. But Jane’s statement is internally inconsistent with regard to her description
of the oral sex: she states both that “I said no” and “I never said no.” The
Administrative Hearing Panel does not explain how it resolved this inconsistency.

3. “Additionally, the panel’s terse statement does not elucidate why it found the oral sex
to be non-consensual when it appears to have found that the digital penetration was
consensual.”

4. “Furthermore, John alleges that Vaughn, a hearing-panel member, was mistaken about
the applicable standard of consent, and that she erroneously believed Miami University
required affirmative consent, as evidenced by a quote attributed to Vaughn
explaining the University’s policy in a local newspaper article.”
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Reasonable Inference of Gender Discrimination …

• “Taken together, the statistical evidence that ostensibly shows a pattern of gender-based decision-
making and the external pressure on Miami University supports at the motion-to-dismiss stage a
reasonable inference of gender discrimination.”

• “every male student accused of sexual misconduct in the Fall 2013 and Spring 2014 semesters was
found responsible for the alleged violation and that nearly ninety percent of students found responsible
for sexual misconduct between 2011 and 2014 have male first-names.”

• “affidavit from an attorney who represents many students in Miami University’s disciplinary proceedings,
which describes a pattern of the University pursuing investigations concerning male students, but not
female students.”

• “University initiated an investigation into him but not Jane, as evidence that Miami University
impermissibly makes decisions on the basis of a student’s gender.”

• “external pressure from the federal government and lawsuits brought by private parties that caused it to
discriminate against men. Specifically, he argues that pressure from the government to combat
vigorously sexual assault on college campuses and the severe potential punishment—loss of all federal
funds—if it failed to comply, led Miami University to discriminate against men in its sexual-assault
adjudication process.”

• “Miami University was facing pressure to increase the zealousness of its ‘prosecution’ of sexual assault
and the harshness of the sanctions it imposed because it was a defendant in a lawsuit brought by a
student who alleged that she would not have been assaulted if the University had expelled her attacker
for prior offenses.”
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Equal Protection Claim

• “defendants’ failure to discipline Jane for sexual misconduct, when he faced
discipline, was unequal treatment.”

• “Vaughn, the individual allegedly responsible for deciding whether or not to
charge students with sexual-misconduct violations, had received a report that
John had engaged in non-consensual sexual acts against. Vaughn also
allegedly knew that Jane had engaged in non-consensual sexual acts against
John, when John was so intoxicated he was unable to provide consent—as
defined by Miami University’s consent policy—and Jane had ‘kinda sobered
up.’”

• “The non-consensual acts Jane allegedly perpetrated—kissing John—are a
type of prohibited sexual misconduct under the University’s policies. Thus,
Vaughn knew that Jane had potentially violated the University’s sexual
misconduct provisions at the same time she reviewed the allegations against
John. Neither Jane nor John initiated a formal complaint themselves regarding
the other’s conduct, but Vaughn chose to pursue disciplinary action against
John, but not Jane.”
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Procedural Due Process
• “The private interest at stake in this case is substantial.”

• “John’s main argument is that his procedural-due-process rights were violated because
he was not given the opportunity to present his side of the story to an unbiased decision-
maker.”

• “John alleges that Vaughn, one of three members of his Administrative Hearing Panel,
was biased against him because: (1) she was his investigator, prosecutor, and judge;
and (2) she had pre-determined his guilt.”

• “John argues that Vaughn’s dual roles undermined her neutrality enough to overcome
the presumption of impartiality afforded school officials . . . John alleges that Vaughn
dominated the hearing and that her remarks were designed to reduce John’s credibility
while bolstering Jane’s credibility. Vaughn’s alleged dominance on the three-person
panel raises legitimate concerns, as she was the only one of the three with conflicting
roles. Furthermore, John alleges that Vaughn announced during the hearing that ‘I’ll bet
you do this [i.e., sexually assault women] all the time.’ This statement implies that
Vaughn had determined prior to the hearing that John was responsible for the
misconduct alleged in this incident and had a propensity for engaging in sexual
misconduct. Thus, although an individual’s dual roles do not per se disqualify him or her
from being an impartial arbiter, here John has alleged sufficient facts.”
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• “John’s second-due process argument is that Miami University did not provide
sufficient notice or an explanation of the evidence against him. John’s argument
that the University provided him insufficient notice is unavailing. The timeline of
the multiple communications Miami University had with John prior to his hearing
. . . demonstrates that John had notice of the charges against him two days after
the incident occurred and that the University explained the allegations against
him in an in-person meeting eight days later.”

• “John also argues that Miami University did not sufficiently explain the evidence
against him because it withheld his disciplinary file from him. John asserts that
it is the University’s policy for its Title IX investigator to interview individuals
connected to the incident in question, compile written statements, police reports,
and any other relevant documentation into a report. John alleges that Miami
University refused to provide this report, or the evidence against him contained
within the report, even though the University’s policies state that he was allowed
access to this evidence. . . . The Constitution does require, however, that the
student be provided the evidence against him. Thus, to the extent any of the
evidence contained within this report was used by the Administrative Hearing
Panel to adjudicate John’s claim, and John was not provided this evidence, he
has alleged a cognizable due-process violation.”
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Gischel v. University of Cincinnati, et al.
(S.D. Ohio Feb. 5, 2018)

• Motion to dismiss case

• Detective Richey “conducted the only UC
interrogation of Gischel about the incident,
he obtained statements from other key
witnesses, and he counseled Schoewe
during the investigation”

• Alleged to have had a romantic relationship
with complainant

• Did not appear at the ARC hearing &
refused to allow a forensic examination of
his mobile phone to examine his
communications with Schoewe

• Panel refused to ask Schoewe questions
about her relationship with Detective Richey

• Title IX and Due Process claim survive MTD
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John Doe v. Marymount University, et al. (E.D.
Va. March 14, 2018)
Erroneous outcome motion to dismiss

Gender Bias as Motivating Factor (statistics and/or statements):

“Doe raises many allegations which he believes demonstrate Marymount's gender bias.
But one particular allegation is noteworthy because, if accepted as true, it reveals that
Doe's adjudicator, Professor Lavanty, adhered to certain gendered beliefs. Specifically,
Doe alleges that in a subsequent sexual assault investigation at Marymount, a male
student accused a female student of touching his genitals without his consent and of
pushing his hand into her genitals without his consent. Professor Lavanty served as the
investigator in that case and allegedly asked the male student ‘were you aroused’ by this
unwanted touching? When the student responded, ‘no,’ Lavanty, in apparent disbelief,
allegedly asked the male student again, ‘not at all?’ This unpleasant exchange between
Lavanty and another male student at Marymount, a fact which must be accepted as true
at this stage, reveals that Lavanty's decision-making was infected with impermissible
gender bias, namely Lavanty's discriminatory view that males will always enjoy sexual
contact even when that contact is not consensual.”

“this allegation alone is sufficient to satisfy Doe's burden to plead a fact that creates an
inference of gender discrimination in Marymount's disciplinary proceedings.”
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Hot Off The Presses
• Respondent is female & sues

for Due Process violations

• Investigation elicited
statements from adverse
witnesses, including
complainants

• Adverse witnesses did not
attend hearing

• But hearing panel relied on
testimony in making adverse
finding despite “inability to
make credibility
determinations”
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John Doe v. University of Denver, et al. (D.
Colo. March 13, 2018)

• Significant because case
reaches summary
judgment

• Plaintiff expelled from
university for sex
misconduct and alleges
violation of Due Process
rights, Title IX, and various
tort claims
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Doe v. UD: Due Process Claim

• Plaintiff argues that “DU was transformed into a state actor
when it became entwined with the federal government, which
coerced it into adopting punitive Title IX policies and
procedures under threat of legal action and the loss of federal
funding.”

• Court: “private university’s compliance with Title IX
regulations does not transform it into a state actor for
purposes of the 14th Amendment.”
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Doe v. UD: Title IX “Erroneous Outcome” Claim

“Evidence of “anti-male” bias:
1. out of 35 complaints of non-consensual sexual contact at DU, “every

complainant except one was female, every respondent was male, and
every finding of responsibility resulted in a permanent dismissal from the
University.”

2. “DU has taken measures that have substantially increased the number of
sexual misconduct complaints filed by women, such as the dissemination
of campus posters that encourage the reporting of sexual misconduct.”

3. Director of Student Conduct: “all DU cases involving penetration have
resulted in expulsion, regardless of the factual circumstances.”

4. “plaintiff points to a Title IX training in which university officials directed
participants to ‘empower the survivor’ and ‘communicate that you believe
the survivor.’”
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Doe v. UD: Title IX “Erroneous Outcome” Claim

5. Title IX Director used terms “victims” and “survivors” in deposition
6. Title IX Director previously worked on behalf of survivors of sexual

assault and domestic violence
7. “plaintiff asserts that defendants' inherent gender bias is made

evident by the fact that complainants and respondents are not
given the same resources to navigate the Title IX complaint
process. He notes that the resources he was given at the outset of
the investigation were ‘complainant specific,’ and he complains that
the campus' Center for Advocacy and Prevention and
Empowerment, whose mission is to ‘provid[e] advocacy and
support for victims of sexual assault, relationship violence, stalking,
and sexual harassment,’ does not serve male students accused of
sexual misconduct.”
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• “Much of plaintiff's evidence of differential treatment flows from the reality that the majority
of complainants of sexual misconduct are female and the majority of respondents are
male . . . This disparity is not, however, evidence of gender bias on the part of DU."

• “The Court also does not find DU's efforts to encourage the reporting of sexual
misconduct and to offer support to complainants to be inherently discriminatory . . .
Plaintiff accuses DU of taking actions that had the direct effect of increasing the number of
sexual misconduct complaints filed with the university. But not every Title IX complaint
results in an investigation or a finding of responsibility.”

• “Similarly, even assuming that DU's Title IX training materials and resources indicate
preferential treatment of complainants, such evidence does not, standing alone, support
an inference of gender bias.”

• “As for plaintiff's argument regarding the resources available to complainants and
respondents, there is no dispute that plaintiff received the same list of resources as Ms.
Doe at the start of the investigation. That some of those resources were ‘complainant
specific’ does not support an inference of gender bias.”

• “the fact that Ms. Grove has experience working with survivors of domestic violence does
not establish that she harbors pro-female biases. Moreover, the Court rejects plaintiff's
suggestion that an individual's personal experience of sexual assault necessarily renders
him or her biased against men, a proposition that plaintiff fails to support.”

• But . . . .
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Haidak v. University of Massachusetts at
Amherst, et al. (D. Mass. March 9, 2018)

• Another summary judgment case where University discipline was upheld with
some interesting nuggets

• No contact order was “issued without any opportunity for Plaintiff to be heard
ahead of time. This fact does not, however, raise due process concerns for at
least three reasons. First, as a preliminary matter, a no-contact order does
not implicate a substantial property or liberty interest such as education or
reputation. . . Second, as Plaintiff himself recognizes, a predeprivation hearing
before the April 19, 2013, issuance of the first Notice of Charge, along with its
no-contact order, was not possible as a practical matter. Plaintiff was in Spain,
thousands of miles away . . . Third, Defendants conducted an in-person
conference with Plaintiff reasonably promptly after the issuance of the initial
charge and no-contact order, on May 1, 2013, to discuss both the underlying
charges filed by Gibney and the no-contact order. The conference gave Plaintiff
an opportunity to contest the complaint against him. It also gave him an
opportunity to contest the no-contact order, though no evidence exists that he
did so at that time. As far as the initial order prohibiting contact by Plaintiff with
Gibney, this sequence of events fully satisfied the requirements of due
process.”
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Haidak v. University of Massachusetts at
Amherst, et al. (D. Mass. March 9, 2018)

• “The seven-month delay [between incident and hearing] is a
matter of concern. It is true that a university tends, to some
extent, to go into ‘sleep mode’ over the summer. But due
process is a twelvemonth obligation. If the University wishes
to avoid a risk of a due process violation, not to mention a
violation of its own CSC, it obviously needs to establish a
mechanism that allows a prompt response to complaints of
this sort over the summer months.”

• “While the delay here was certainly regrettable, and should be
avoided in future, it did not, in the context of this case,
constitute a deprivation of Plaintiff's due process rights.”
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John Doe v. Rider University (D.N.J. Jan. 17,
2018)

• Title IX claim dismissed but
breach of contract survives

• Investigators and hearing
board members were not “fair
and impartial” as provided in
contract
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Respondent Litigation Takeaways – Legal &
Practical

1. There are 7 cases pending before appellate courts now

2. Pleading requirements in erroneous outcome cases are becoming
entrenched (statements & stats)

3. Will lack of governmental pressure change calculus?

4. Policy: more precision around consent, incapacity, and coercion

5. Process: (a) screening & training on bias, (b) transparency, (c)
care in what you say, (d) meticulously follow policies

6. Report writing: (a) deal w/inconvenient facts and (b) analysis &
reports that are commensurate with seriousness of undertaking
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Cavalier v. Catholic University of America
(D.D.C. March 27, 2018)

• Motion to dismiss case

• Deliberate indifference claim focuses on various alleged delays including
(1) contacting her following the alleged assault, (2) investigating the
alleged assault, and (3) convening a disciplinary hearing.

• “According to Cavalier, Catholic University's investigation of her alleged
assault ‘took 298 days from the time [she] reported the assault on
December 15, 2012, to the date of [the University's] decision not to hold
Doe accountable on October 9, 2013.’”

• “She adds that Assistant Dean took about a month to contact her following
the alleged assault; that important witnesses were not interviewed for more
than two months after the incident; and that the University took four-and-a-
half months after receiving her toxicology report before it decided to
convene a disciplinary hearing.”
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“Although a close question, the Court concludes that
Cavalier has alleged enough— although just
enough—to clear the motion to dismiss hurdle. A
four-and-a-half month delay is substantial.. . . The
more difficult question is whether the University's
delay in convening a disciplinary hearing ‘effectively
bar[red],’ . . . ‘the victim's [equal] access to an
educational opportunity or benefit.’ . . . For two
reasons, however, accepting Cavalier's factual
allegations as true, and drawing all reasonable
inferences in her favor, the Court concludes that she
has alleged enough to allow her case to proceed.
First, the University's delay in agreeing to
convene a disciplinary hearing is arguably
intertwined with its alleged failure to provide
clear notice to Doe that neither he nor anyone
acting on his behalf was to have contact with
Cavalier, and . . . Cavalier has plausibly alleged that
this failure interfered with her educational
opportunities. Second, Cavalier has plausibly alleged
that she felt unsafe on the Catholic University
campus and that the failure of the University to ‘take
her rape seriously and [to] give her a hearing’
interfered with ‘her coursework and her role on the . .
. lacrosse team.’”
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• “Cavalier also plausibly alleges that the University acted with ‘deliberate
indifference’ to ongoing acts of student-on-student harassment when it failed
consistently to maintain and to enforce a requirement that Doe refrain from
directly or indirectly having contact with her following the alleged assault. She
alleges that ‘[f]or months, she pressed [the University] to implement a no-
contact order to protect her from [Doe],’; that she ‘received no documentation
of such an order’ until the University agreed in August 2013 to hold a
disciplinary proceeding; that Doe repeatedly violated the no-contact order; that
she ‘informed Dean Sawyer and Associate Dean Torres at least six times over
the course of her four years at [the University] that [Doe] continually
confronted her both on and off campus,’; and that the University ‘’never
changed its approach to enforcing the no-contact order, despite its knowledge
that its actions, if any, were ineffective.’””

• “where a [university] has knowledge that its remedial action is inadequate and
ineffective, it is required to take reasonable action in light of those
circumstances to eliminate the behavior. Where [it] has actual knowledge that
its efforts to remediate are ineffective, and it continues to use those same
methods to no avail, such [university] has failed to act reasonably in light of the
known circumstances.” – ALSO SUPPORTED A NEGLIGENCE CLAIM
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Jane Doe v. Brown University, et al. (D.R.I.
Jan. 16, 2018)

• Doe goes to fraternity party, Smith gives her drink,
Jones has sex with her

• Next morning, Doe goes to Brown University Health
Services – gets blood & urine testing which was sent
to RI Hospital Toxicology Lab – tests positive for GHB

• 12/2014: Fraternity found responsible

• 12/2014: Jones found not responsible

• Hearing on Smith postponed to January. He submits
toxicology analysis of her hair which comes back
negative for GHB. Expert report indicates blood &
urine bring back false positives & process used was
invalid

• University expert agrees with Smith expert

• Penalties reduced against fraternity & Smith charges
dropped

• Smith is son of University trustee
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• “if a university ‘learns that its measures have proved inadequate, it may be
required to take further steps to avoid new liability.’”

• “here Doe alleges that Brown's investigation was bungled, and in a way that
led to further harassment. For example, Doe alleges that Brown routinely sent
blood and urine samples to a laboratory incapable of conducting definitive
tests for date-rape drugs - despite Brown's knowledge that other female
students reported being drugged at campus events. Moreover, Doe alleges
that by sending samples to an ill-equipped laboratory, Brown in effect lost
evidence that may have supported her complaint against Smith.

• “Without this evidence, according to Doe, Brown had an easier time
convincing the campus community and general public that its reason for
discontinuing its disciplinary process concerning Smith was a lack of evidence,
and not in furtherance of a secret design to drop the case as a favor to Smith's
father, a University trustee - a decision that was at least curious given that
Brown officials had found in the proceedings against Alpha Chapter that Smith
had spiked Doe's drink.”

• “The Court finds that these allegations - again, taken as true, and in the light
most favorable to Doe - make out a plausible claim that Brown's response was
carried out so inartfully as to render it clearly unreasonable."

• Retaliation: refused to interview her for medical school
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• While Ellery Dake ’14 was a Stanford
undergraduate, another student —
then a member of the football team
— allegedly raped her.

• Nearly eight years later, this January,
Dake began pursuing punitive action
against him through Stanford’s Title
IX Office.

• Dake was eventually told by the Title
IX Office that the case would not be
investigated because both she and
her alleged rapist are alumni and no
longer sufficiently affiliated with
Stanford.
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Radwan v. University of Connecticut Board of
Trustees, et al. (D. Conn. Dec. 14, 2017)

• UConn revoked her scholarship for
an “obscene gesture” she made to a
television camera after winning a
game.

• Plaintiff argued that similarly situated
male athletes engaged in similar acts
without having their scholarships
revoked.

• Court allowed Plaintiff’s Title IX claim
against UConn and Plaintiff’s section
1983 claims against Individual
Defendants in their individual
capacities to proceed.
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Big Verdict on Athletics Retaliation

• Miller won 5 national championships

• Claims: UMD violated Title VII and Title IX

• Evidence: (1) Men's hockey coach Scott Sandelin had
his contract renewed despite comparable, or worse,
performance; (2) UMD applied different criteria in
deciding to renew Sandelin's contract; (3)
Administrators involved in the decision to not renew
Miller's contract offered inconsistent explanations; (4)
UMD's financial situation was not as dire as officials
claimed; (5) The school did not ask Miller to take a
pay cut in lieu of termination or pursue funds from
donors who expressed interest in supplementing her
salary.

• Miller had routinely complained about alleged
disparities between men's and women's athletics
during her tenure, providing sufficient basis for a jury
to determine whether she was retaliated against for
such actions.
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St. Cloud Athletics Developments

• Case will proceed as a class action: “all
present, prospective, and future students at
Saint Cloud State who are harmed by and
want to end sex discrimination in the allocation
of athletic opportunities, the allocation of
athletic financial assistance, and the allocation
of benefits provided to varsity athletes.”

• Court narrowed scope of the plaintiff’s case by
granting the university’s motion to dismiss the
plaintiffs’ claims for money damages arising
from the alleged discrimination in the allocation
of athletic scholarships.

• Court agreed with Saint Cloud State that the
university’s allocation of athletic scholarships
was not official university policy; nor did
university officials have notice of the fact that
the harm to plaintiffs resulting from the alleged
discriminatory allocation.
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National Science Foundation

1. New Award Requirements: NSF has developed a new
award term and condition that will require grantee
organizations to report findings of sexual harassment, or
any other kind of harassment regarding a PI or co/PI or
any other grant personnel.

2. Harassment-Free Research Workplaces: NSF expects
all awardee organizations to establish and maintain clear
and unambiguous standards of behavior to ensure
harassment-free workplaces wherever science is
conducted, including notification pathways for all
personnel, including students, on the primary and
supplemental awards. This expectation includes activities
at all research facilities and field sites and during
conferences and workshops. All such settings should
have accessible and evident means for reporting
violations and awardee organizations should exercise
due diligence with timely investigations of allegations and
corrective actions.
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• Eight female athletes have filed a negligence and Title IX
lawsuit against Southern Methodist University.

• The lawsuit claims that SMU rowers suffered catastrophic
hip injuries as result of negligence on the part of SMU
athletic department staff and that SMU discriminated
against female athletes in the way it allocated its funding
and resources in violation of Title IX.

• Just two weeks removed from hip surgery, resting on a pair
of crutches, senior Kelly McGowan claimed the university
created a culture of inequality among female athletes,
specifically those injured.

• "My injuries were never diagnosed properly by SMU, and I
received inadequate medical treatment," she said at a
press conference late Friday morning. "SMU knew that
they had a problem and failed to address it. Even worse,
they tried to cover it up and silence the female rowers
through intimidation and shaming, some of which our own
teammates were part of."

• “Adding insult to injury, SMU systematically discriminated
against female athletes, and female rowers in particular, by
providing them with unequal funding and second-class
resources.”

• The civil complaint alleges that since its inception, the
rowing program was treated as an afterthought, and
maintained mostly for the purpose of complying with Title
IX. Consequently, SMU rowers were provided inferior
resources, including substandard medical treatment and
limited access to qualified training personnel.
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Zarda v. Altitude Express

• 2nd and 7th have now
reversed themselves on this
issue

• 11th Circuit disagrees

• EEOC and DOJ view case
differently

• Possible implications for
Title IX
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Title IX & Restrooms

• The Kenosha Unified School
Board has settled a lawsuit with
a transgender former student
(Ashton Whitaker) who said the
district discriminated against
him, including monitoring trips
to the boys restroom.

• The board voted 5-2 Tuesday
night on the $800,000
settlement in the case of Ash
Whitaker, a former Tremper
High School student who
graduated in June.
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• EMAIL: sschneider@fisherphillips.com

• BLOG: HigherEdLawyer.net

• TWITTER:@EdLawDude

SCOTT SCHNEIDER
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